CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2088
Heard at Montreal, Wednesday, 12 Decenber 1990
concerni ng
CANADI AN PACI FI C LI M TED
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
DI SPUTE:

Di sm ssal of Enployee, M. A L. Bernardino, an ETO Storenman, Wston
Stores, Wnnipeg, for accunul ation of demerits.

JO NT STATEMENT OF | SSUE:

M. Bernardino was investigated on April 23, 1990 with respect to
his tours of duty on April 3 and April 5, 1990.

The investigation was in connection with M. Bernardino wearing a
"wal kman while operating a forklift" on his tour of duty on April 3
and 5, 1990.

As a result of said investigation, M. Bernardi no was assessed 25
denerits on May 4, 1990.

Al'so on April 23, 1990, M. Bernardino was investigated for his tour
of duty on April 11, 1990.

This investigation inquired into M. Bernardino's handling of his
forklift, and his behaviour with respect to his Supervisor.

On May 4, 1990, M. Bernardino was assessed 60 denerits as a result
of his actions on April 11, 1990, and was subsequently di sm ssed for
accunul ati on of demerits.

The Union argued that the assessnent of denerits was excessive,
particularly in light of his nmedical condition, and that M.

Ber nardi no should be reinstated with conpensation for tinme |ost.
The Conpany denied the Union's claim

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) D. J. KENT (SGD.)
FOR GENERAL CHAI RVAN FOR DI RECTOR OF MATERI ALS

There appeared on behal f of the Conpany:

C. Graham -- Supervisor, Training & Accident Prevention
Purchases & Materials, Montreal
L. G Wnslow -- Labour Relations O ficer, Montreal

J. N Unrau -- Wtness



And on behal f of the Union:

D. Deveau -- System General Chairman, Calgary
J. Manchip -- General Chairnman, Montrea

C. Pinard -- Vice-Ceneral Chairnman, Mntrea
A. Bernardino -- Gievor

AWARD OF THE ARBI TRATOR

The material filed establishes, beyond controversy, that the grievor
made hinself liable to discipline in April of 1990, both for wearing
a “Wal kman' while operating his forklift contrary to direct
instructions, as well as for the abusive operation of a forklift
during a fit of tenper which also involved disrespectful and
threatening corments to a supervisor

However, in the Arbitrator's view there are nmitigating circunstances
whi ch nust be taken into account. | am satisfied, on the basis of
medi cal reports filed in evidence, that the grievor was suffering
froman acute anxiety state in April of 1990. This, indeed, was the
di agnosi s of his own attendi ng physician, which was not chal |l enged
by the Conpany, and which was the basis of a nedical disability
claimfiled on his behalf during that nonth. Further, there is no

di spute that the grievor's prior work record was of a high quality,
and that his discipline stood at five denmerits prior to these

i ncidents. He has expressed his renorse and apol ogi zed to his
supervisor at the hearing. In light of these factors and his eight
previ ous years of productive service to the Conpany, the Arbitrator
is not persuaded that the incidents of April of 1990, and in
particular the I oss of control exhibited by M. Bernardi no on Apri
11, 1990, are events which cannot be corrected by the application of
a degree of discipline short of discharge.

By the sane token, however, his abuse of both a forklift truck and a
supervisor in a fit of tenper, including at |east one verba

physical threat, justifies a serious degree of discipline,
notwi t hstanding the mtigating factor of the medical diagnosis which
does not suggest that M. Bernardino was entirely unable to contro
his actions. In all of the circunstances the Arbitrator is satisfied
that the grievor should be reinstated into his enploynent, without
conpensati on and benefits. | amsatisfied that the grievor's return
to work, with a substituted assessnment of thirty-five denerits for
the incidents of April 3, April 5 and April 11, 1990, |eaving his
record with a total of forty demerits, will have the necessary
rehabilitative inpact in the circunstances. The grievor shal
therefore be reinstated forthwith, under the terns described, with
his disciplinary record to be adjusted accordingly.

Decenber 14, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



