CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2089
Heard at Montreal, Thursday, 13 Decenber 1990
concerni ng
VI A RAI L CANADA | NC.
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Claimfor a separate day for switching perforned by Conductor WR
M tchell and crew

JO NT STATEMENT OF | SSUE:

On January 14, 1990, Conductor Mtchell and crew were assigned to
Train No. 75, Toronto to Wndsor. The consist of their train was
three | oconotives, one steam generator unit and ten coaches.

Upon arriving at Wndsor, the crew was required to switch the

equi pnment on their train resulting in the formation off two separate
trains to operate at a subsequent date (Trains No. 74 and 76). The
crew recei ved additional conpensation of one hour and thirty nminutes
for handling the excess equi prment.

Whi |l e the Uni on acknow edges that the crew was properly required to
performswi tching in connection with Train No. 74 which was the
return novenent of the crew on January 15, 1990, it mmintains that
the making up of Train No. 76 was not work in connection with Train
No. 74. The Union therefore submits that the grievors ware entitled
to not less than a mninmum day for the performance of extra service
pursuant to Article 9.4.

G ven that the equi pnent switched was part of the train consist of
Train No. 75, the Corporation maintains that such switching was in
connection with their train and that the enpl oyees were properly
conpensated. Furthernore, the Corporation maintains that the

addi ti onal conpensation received for switching excess equi pnent was
in accordance with a | ocal agreenent with the Union.

FOR THE UNI ON: FOR THE CORPORATI ON:

(SGD.) T. G HODGES (SGD.) P. J. THI VI ERGE

GENERAL CHAI RPERSON FOR: DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behalf of the Corporation:

K. Tayl or -- Senior Labour Relations Oficer,
Mont r eal

And on behal f of the Union:



M G egot ski -- Vice-General Chairman, St. Catharines

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, wi thout controversy,
that there is a | ocal agreenent between the parties in Wndsor
whereby on occasion, usually once a week, excess passenger equi pnment
arriving from Toronto is put away and stored for future use by the
crew of the incoming train. The fact situation giving rise to this
case is, however, sonewhat different. In the case at hand the crew
of Train No. 75 were required, upon arrival in Wndsor, to

di sassenble and switch their train so as to effectively marshall two
trains into readiness for the follow ng day.

The Union's brief relies on Article 9.5 of the Collective Agreenent
whi ch provi des as foll ows:

9.5 Enpl oyees called upon to do extra service between regular laid
out day's trips, or out of turning point on trips paid on a
continuous tinme basis, will be paid for such extra service not
| ess than a mninmumday at the schedule rate and under the
conditions applicable to service perforned; the tinme so occupied
wi |l be deducted in conputing overtine.

The Corporation, on the other hand, asserts that the provisions of
Article 7.5 govern in the situation at hand:

7.5 Enpl oyees required to report for duty, prior to the starting tine
of the crew as a unit or required to remain on duty after the
crew as a unit has been released fromduty to perform specia
service, (such as acconpanyi ng equi pnment between station and
coach yard or roundhouse or baggagenen required to remain on duty
to handl e baggage, mail or express), will be paid for such excess
time so occupied on the mnute basis (each 3 mnutes to count as
1 mle) and such tine will not be included in conputing overtime
nor will it be used to nake up the basic day or nmonthly
guarantee. The provisions of this paragraph will apply to such
servi ce perforned between regular trips by enployees paid on a
continuous time basis.

(enphasi s added)

The Corporation further relies upon the nmeaning of "special service"
di sclosed in Article 7.13 which is as foll ows:

7.13 Enpl oyees, including those in Road Swi tcher Service, who report
for duty prior to, or remain on duty after, the crew as a unit
has gone on/off duty to perform special service, such as:

(a) where the crewis required to come on duty sooner than nornmally
required to nove cars fromstorage tracks to the station and heat
the cars for sonme tine before the train departs;

(b) where one nenber of the crewis required to acconpany a notor
car or |oconotive between a station, coach yard or yard, and the



shopt r ack;

(c) switching incidental to their own train, trip or regular
assi gnment ;

wi |l be conpensated for such service on the m nute basis (each 4.8
mnutes to count as one mle) and such tinme will not be used to neke
up the basic day. The provisions of paragraph 7.8 will also apply to

enpl oyees covered by the provisions of this paragraph.
(enphasi s added)

The Corporation's position is that the grievors were not given a
"call" within the contenplation of Article 9.4 of the Collective
Agreenent, but rather were called upon to perform special service
incidental to their own regul ar assignnent, and are thereby entitled
to conpensation under the terns of Article 7.

Needl ess to say, in the application of these provisions carefu
regard nust be had to the facts of each particular case. Prior
awar ds have established that work incidental to a train, such as
putting away equi pnent on arrival, or weing a train and returning
it to a station in readiness for its next trip does not constitute
extra service within the contenplation of a provision such as
Article 9.5 of the instant Collective Agreement. Rather, those

ci rcunst ances have been found to fall within the concept of specia
service within articles such as 7.5, as being in relation to the
enpl oyees' regul ar assignnment or, as in the case of the | oconotive
engi neers, work in connection with their train (see AD HOC Case No.
255 and CROA 2067).

In the Arbitrator's view, however, the instant case does not fal
within those principles. Wat the grievors were called upon to do,
in the unique circunstances whi ch obtained on January 14, 1990, was
not sinmply to we their train, or put away their equipnment. The
grievors were required to work a relatively substantial period of

ti me disassenbling and switching their train, in order to create two
separate trains, conplete with notive power, and to position those
trains in preparation for their departure on the next day. In ny
view the work in question plainly went beyond swi tching incidenta
to their own train, trip or regular assignment within the neaning of
Article 7.13(c) and did not fall within any other part of either
that article or Article 7.5.

Nor am | persuaded by the argunent of the Corporation that because
the enpl oyees did not respond to a specific "call", but rather

remai ned on duty followi ng their regular assignment, that the claim
cannot succeed. Article 9.4 addresses the circunstance of enpl oyees
called for extra service. Article 9.5 is drafted in contenpl ati on of
the separate circunstance of enpl oyees already at work who are

call ed upon to do extra service between regular laid out day's
trips. That is what transpired in the instant case, and in ny view
Article 9.5 clearly applies.

The position argued by the Corporation is understandable, to the
extent that at certain points of the grievance procedure the Union
appears to have argued that the claimwas entitled to succeed under



the terms of Article 9.4. However, the original claimgiving rise to
this grievance was witten up by the crew thenmsel ves as bei ng "under
Art. 9". That is the claimwhich has proceeded to arbitration, and
can see no reason to prevent the Union fromplacing the full terns
of that article before ne at this stage of the proceedings. In
circunmst ances such as this it is substance, and not form which
shoul d prevail

For all of the foregoing reasons | amsatisfied that the maki ng up
of the two trains was not work in connection with Train No. 74 and
that the claimof the grievors, made under Article 9, is payable

under the terns of Article 9.5 The grievance is therefore all owed.

Decenber 14, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



