CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2095
Heard at Montreal, Wednesday, 9 January 1991
concerni ng
VI A RAI L CANADA | NC.
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

The recovery of nmintenance of earnings paynents nmade in error to
M. E. Coral.

JO NT STATEMENT OF | SSUE:

On January 15, 1990, M. E. Goral was a Yard Hel per at Toronto who
was adversely affected by an Article "J" Notice served under the
Speci al Agreenment dated March 6, 1987. As a consequence, he was
entitled to the mai ntenance of earnings benefits.

The Corporation inadvertently cal cul ated his naintenance of earnings
based on the formula governing road service enpl oyees. Consequently,
M. CGoral was overpaid a total of $6,912.73.

It is the Union's position that the original mintenance of earnings
estimate nust be honoured and that the Corporation's recovery of the
funds is inproper.

It is the Corporation's position that the initial calculation of M.
Goral's mai ntenance of earnings was not in accordance with the terms
of the Special Agreenent and that M. Goral must repay nonies paid
to himin error. Further, the Union has failed to show that there
has been any violation of the Collective Agreenent.

FOR THE UNI ON: FOR THE CORPORATI ON:
(SGD.) W G SCARROW (SGD.) C. C. MJGGERI DGE
GENERAL CHAI RPERSON DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

K. Tayl or -- Senior Advisor, Labour Relations,
Mont r eal
C. Genier -- Oficer, Special Duties, Mntreal

And on behal f of the Union:

W G Scarrow -- General Chairperson, Sarnia
G Binsfeld -- Secretary/ Treasurer, UTU, St.
Cat hari nes



AWARD OF THE ARBI TRATOR

It is conmon ground that M. Goral was an enpl oyee adversely

i mpacted by the introduction of the reduced passenger train schedule
effective January 15, 1990. He was therefore entitled to the
benefits of the Special Agreement dated March 6, 1987, including the
ri ght of incunbency rates as provided therein. In February of 1990
he was advi sed that his maintenance of earnings for a twenty-eight
day period was $4,905.80. This was in error, and M. Goral was so
advised in a letter fromthe Corporation dated May 10, 1990. That
letter asked himto repay the excess already received by him then
in the anmount of $4,664.67 by nmeans of a personal cheque, or
alternatively to make arrangenents for deduction of the overages
fromhis regular pay cheques. It does not appear disputed that yet
anot her overpaynment was nade to M. Goral, resulting in an

accunul ation of $6,912.73 of paynments to himin error

As the grievor failed to respond to the Corporation's letter of My
10, 1990, the enployer proceeded unilaterally to deduct 25% of his
gross earnings per pay to recover the nonies in question. Wile
precise figures are not available, it appears that the process of
recovery is at this time at or close to the point of conpletion. The
i ssue is whether the Corporation was entitled to unilaterally
recover the full amunt of the overpaynents nade to M. Goral in the
ci rcunmst ances di scl osed.

Arbitral jurisprudence has dealt extensively with the rights of
enployers in this regard. It has generally been held that when an
enpl oyer makes an overpaynent of wages or benefits to an enpl oyee as
a result of a mstake of fact it is entitled, as a general rule, to
recover the suns so paid. That principle is qualified, however, by
the general rule of estoppel. If it can be shown that the enployee
acted in reliance on the m stake of the enployer, and materially
changed his or her position in a way that woul d render the
correction of the error prejudicial, the enployer may be estopped
fromrecovering the amounts paid in error

Both the common | aw and the arbitral jurisprudence in this regard
were extensively reviewed in Re Otawa Board of Education and
Federati on of Wonen Teachers Associations (1986) 25 L. A C. (3d) 146
(P.C. Picher). In that case it was held that the Board of Education
could not recover certain suns paid in error to a teacher, where it
was shown that the enpl oyee changed her financial circunstances and
incurred certain expenses in reliance on the enployer's error. The
general principle of estoppel in such cases was described in the
foll ow ng ternmns:

In Rural Municipality of Storthoaks the Supreme Court stated that the
mer e spendi ng of noney would not be sufficient to establish a

mat eri al change of circunmstance. It indicated, on the other hand,
that the taking on of special projects or special financia
commitnments as a result of the receipt of an overpaynent of nobney
woul d be. The way this defence was referred to in United Overseas
Bank v. Jimani, (1977) 1 All E.R 733, in the context of estoppe
was that the recipient of the overpaynment nust show t hat because of



his m staken belief that he was entitled to the | arger amunt of
noney, he changed his position in a way which would nake it
inequitable to require himto repay the noney. At |east part of the
inequity was referred to, in a general way, in the earliest reported
cases on the subject and stens from an understandi ng that people
typically gear their standard of living to their |evel of incone and
that to require a person to repay noney he thought was his woul d
create a substantial hardship, particularly if on the strength of the
hi gher sum he materially changed his position

The Union in the instant case pleads three instances of purported
changes of position on the part of the grievor. Firstly it cites the
costs which he incurred by retaining | egal counsel to conduct
litigation in relation to a mal practice suit brought in the nane of
his wife. Secondly it cites the expenditure of $3,500.00 to purchase
a new colour television set. Lastly, it argues that the m stake of
the Corporation in advising M. Goral of his incunbency rate in
February of 1990 induced the grievor into serious error when, at the
change of tinmetable in the spring of 1990 he was called upon to nmake
a final choice with respect to whether he would return to work for

t he Canadi an National Railway Co., or remain a permanent enployee
with VIA Rail. It is common ground that as an enpl oyee subject to
the terms of the Special Agreement governing the transfer of

enpl oyees fromCN to VIA Rail M. Goral had the right to transfer
back to CN at any of the first five changes of tinetable after his
transfer. His fifth and final opportunity came in April of 1990,
when he was under the m staken inpression that his incunmbency with
VI A Rail woul d guarantee hima mni mum of approxi mately $60, 000.00 a
year. In fact, unbeknownst to the grievor, his correct incunbency
rate was $2,552.94 per 28-day period, or less than half of the wage
guarantee that he believed that he had with VIA Rail

The Union argues that M. Goral would not have elected to remain in
the enmpl oynent of VIA Rail at the change of tinmetable in April of
1990 had the true value of his incunbency been comrunicated to him
It is not disputed that he would have been in a position to have

hi gher earnings in the service of CN, |largely because of the greater
frequency of work opportunities with that conmpany. That woul d not
necessarily have been true, however, had M. Goral been entitled to
an annual wage guarantee with VIA of sone $60, 000. 00, as had

previ ously been represented to himby the Corporation.

In these circunstances the Arbitrator is satisfied that the choice
made by M. Goral to forego the opportunity to return to service
with CN, where he would have had an opportunity for higher earnings,
was clearly influenced by the Corporation's nistake, comrunicated to
himin February of 1990, with respect to the anopunt of his wage

i ncunmbency protection. It is not disputed that that decision was in
effect an expense to him in that he | ost the opportunity of greater
future earnings. The Arbitrator is not, however, satisfied that
either the litigation, which was undertaken prior to the
Corporation's notice of incunbency given to the grievor, or the
purchase of his television set has been denobnstrated to be in
reliance on the Corporation's error. Those findings are relatively

i material, however, as | amsatisfied that M. CGoral's decision to
forego his right to return to CN and to remain with VIA Rail was
critically influenced by the Corporation's m staken representation



respecting the amount of his incunmbency. Had he known his true rate
of incunmbency he would not have forfeited his opportunity to go back
to a nore lucrative working opportunity at CN

The issue then becones to what extent the Corporation is estopped
fromrecovering the amounts paid in error to M. Goral. The nateria
before the Arbitrator reveals wi thout contradiction that as of My
10, 1990 the grievor was put on notice by the Corporation that an
error had been made in respect of the cal cul ati on and paynent of his
mai nt enance of earnings. The letter sent to himon that date clearly
advi sed himthat his mai ntenance of earnings for a 28-day period was
in fact $2,552.94, and that he had been overpaid to that point in

t he amount of $4,664.67. Thereafter, by a repetition of the sanme
clerical error, he was overpaid by a further $2,248.06.

In the Arbitrator's view the grievor cannot conplain or raise an
estoppel in respect of the Corporation's right to recover the latter
sum of $2,248.06. Those nonies were paid to himafter he was
notified of the error in respect of the calculation of his

mai nt enance of earnings, and when he received them he knew, or
reasonably shoul d have known, that they were paid to himin error

In the Arbitrator's view the grievor cannot assert in those
circunstances that he still proceeded in unwitting reliance on the
Corporation's error previously comunicated to him In the
Arbitrator's viewto allow the grievor to retain those funds woul d

The sane cannot be said, however, with respect to the sum of
$4,664.67 which the grievor received in all innocence, both before
and after he had relied on the Corporation's m srepresentation to
forego the opportunity to return to higher paid enployment with CN
In the Arbitrator's view those nonies fall within the principle of
estoppel described above, and it would be inequitable for the
Corporation to recover themin the circunstances.

For the foregoing reasons the grievance is allowed in part. The
Corporation is directed to repay forthwith to the grievor the sum of
$4, 664. 67.

By way of further renmedy the Union has requested that the Arbitrator
direct the Corporation to provide to M. Goral the opportunity to
transfer to the enploynent of CN. In |ight of the case presented to
the Arbitrator on the basis of the Joint Statenment of |ssue, and
given further that the other railway conpany has not been nmade a
party to these proceedings, that renmedy falls beyond the scope of
this grievance. Needl ess to say, however, the instant award is

Wi t hout prejudice to such right as the grievor may have in relation
to the application of the Special Agreenment in his particular

ci rcumst ances.

January 11, 1991 (Sgd.) MCHEL G PICHER
ARBI TRATOR



