CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2098
Heard at Montreal, Wednesday, 9 January 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Whet her the twenty (20) day vacation entitlenent of M. R Ml ner
shoul d extend over a period of four (4) or five (5) cal endar weeks.

JO NT STATEMENT OF | SSUE:

The grievor was assigned to a regular part-tine position as a
Counter Sales Agent. His hours of work were 11:30 to 18:00 on
Mondays and Tuesdays, in Amherst, N.S. and from 11:00 to 19:00 on
Sat urdays and Sundays in Sackville, N.B. H's rest days were
Wednesday, Thursday and Friday. Although the grievor worked
twenty-five (25) hours per week, he was paid for forty (40) hours,
due to the Maintenance of Earnings protection of Article E of the
Speci al Agreenent.

The Brotherhood contends that the Corporation violated Article 9.12
of Collective Agreement No. 1 when it assigned M. Ml ner's vacation
entitlenent of twenty (20) days over a period of four (4) cal endar
weeks. The Brotherhood further contends that by virtue of Article
9.12, vacation days are exclusive of rest days. Consequently, the
grievor's vacation should be consuned over a period of five (5)

cal endar weeks.

The Corporation maintains that to accept the Brotherhood's position

would result in M. MIner being doubly conpensated, clearly not the
intent of Article E of the Special Agreenent or of Article 9 of the

Col | ective Agreenent.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

M St-Jul es -- Senior Negotiator & Advisor, Labour
Rel ati ons, Montr eal

C. Poll ock -- Senior Oficer, Labour Rel ations,
Mont rea

D. Fi sher -- Senior Oficer, Labour Rel ations,



Mont r ea

R Wesl ey -- Senior Negotiator & Advisor (Trainee)
Labour Rel ations, Montrea
J. R Kish -- Personnel & Labour Relations Oficer,

Cust oner Services, Montreal
And on behal f of the Brotherhood:

G Mirray -- Regional Vice-President, Moncton

AWARD OF THE ARBI TRATOR

The facts disclose that prior to the reduction in the Corporation's
operations effective January 15, 1990, the grievor was regularly
enpl oyed on a five-day work week, with two rest days. Foll ow ng
negoti ati ons between the parties he acquired a bulletined position

i nvolving twenty-five hours of work spread over four days: Saturday,
Sunday, Monday and Tuesday. The bulletin described Wdnesday,
Thursday and Friday as rest days. In fact, however, the grievor
remai ned paid for forty hours' or five days' work as a result of the
application of his mmintenance of earnings protection provided under
the parties' Special Agreement. In the result, therefore, he was
pai d as though he worked five days in each week, with two unpaid
rest days.

It is conmon ground that the grievor was entitled to twenty days
vacation for 1990. The Corporation allotted his vacation over a

peri od of four cal endar weeks. The Brotherhood protests that method
of scheduling the grievor's vacation, and submits that the
Corporation could not, in effect, require himto take vacation on
days which the bulletin described as rest days. In the result it
submts that his vacation entitlenent should have been spread over a
period of five cal endar weeks. In the Corporation's view that would
have resulted in the grievor receiving an additional week of
vacation with pay which it maintains is not contenplated under the
Col | ective Agreenent. By way of enphasis, its representative argues
that if the grievor had in fact been reduced to two working days per
week, with the bal ance of his week's pay being provided on the basis
of mai ntenance of earnings, he could in fact claimsix weeks of paid
vacation, an outcome which the Corporation nmaintains was neither
contenpl ated nor intended by the parties.

The position of the Brotherhood is adnittedly advanced on the basis
of a literal application of the terms of the Collective Agreenent,
and in particular Article 9.12 which reads as foll ows:

9.12 Vacation days shall be exclusive of the assigned rest days and
the |l egal holidays specified in Article 6 and 8 respectively.

The Brotherhood's representative argues that the Corporation was

wi thout the ability to schedul e any vacation days for M. M/ ner
which would fall on his assigned rest days. As he had three assigned
rest days in each week, he submits that the Corporation's obligation
was to schedule five consecutive weeks of paid vacation, with four
pai d wor ki ng days off in each of those weeks.



In the Arbitrator's view the Brotherhood' s position cannot be

sustai ned on an overall reading of the Collective Agreenent taken
together with the terns of the Special Agreenent. The purpose, anong
ot her things, of the Special Agreement is to provide to enpl oyees
with the required seniority, nmaintenance of earnings protection in
the event of a reduction in the availability of work opportunities
as contenplated in the agreenent. In the case of the grievor the
effect of that arrangenent is to ensure that, even though he was
assigned to a position involving twenty-five hours of work over four
wor ki ng days, he would neverthel ess be conpensated as though he were
wor king for forty hours, over a five-day period. The mai ntenance of
earni ngs protection was conceived as the neans of sheltering the

gri evor against the inpact of the reduction of job opportunities

whi ch becanme effective January 15, 1990. In the Arbitrator's view it
was the general intention of the parties that he be nade whol e

agai nst any adverse effects of the reduction in services by that
means, and not hi ng nore.

In these circunstances can M. Ml ner invoke the further benefit of
a five week paid vacation, as opposed to the four weeks vacation he
woul d ot herwi se have had? | think not. Firstly, the instant

Col | ective Agreenent does not contenpl ate enpl oyees having three
consecutive schedul ed rest days as a general rule, save in the
exceptional circunstances of an agreenent to the contrary under
Article 4.11. Article 6.1 of the Collective Agreenent establishes
the normal rule, which is that enployees are to be assignhed two rest
days in each seven day period. It is therefore questionable whether
the Corporation was entitled, as it purported to do, to establish
unilaterally three assigned rest days for the bulletined position
obtained by M. Mlner. In the resolution of this grievance it is
substance, and not form which nust prevail. Moreover, in the
Arbitrator's view if the Brotherhood' s position should succeed the
grievor woul d effectively be conpensated twice for the application
of the sane mai ntenance of earnings benefit. That would anpunt to a
pyram di ng of benefits, a result which should only be viewed as

i ntended by the parties where it is supported by clear and

unequi vocal | anguage.

I think that the better view of what has transpired here, in
substance, is that M. MIlner has, as the Corporation's spokesperson
suggests, effectively been put in the sanme position as if he had
been assigned four working days, a further paid day w thout assigned
wor k and two assigned rest days, in keeping with the intention of

t he mai ntenance of earnings provisions of the Special Agreenent.

can see no basis on which to conclude that the parties would have
contenpl ated or intended that he should be entitled, nerely by the
qguestionable formul ation of the job bulletin, to the further benefit
of an additional week's vacation with pay. In my view, to so
conclude woul d be to disregard the presunption agai nst pyran ding
generally applied by Arbitrators in circunstances of this kind. As
not ed above, there is no | anguage in the instant agreement which
woul d support the conclusion that the parties would have intended
that result.

For the foregoing reasons the grievance nust be di sm ssed.



January 11, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



