CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2103
Heard at Montreal, Tuesday, 12 February 1991
concerni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The appeal of the discipline and subsequent di scharge assessed the
record of Bus Driver D. Higgins of St. John's, Newfoundl and.

JO NT STATEMENT OF | SSUE:

On Decenber 22, 1989, M. Higgins was the bus driver on Run 520-02
fromGanbo to St. John's. M. Higgins allegedly mshandl ed Roadpac
200967 whi ch he picked up at Ganbo and was destined for St. John's.
Foll owi ng an investigation into this incident, M. Higgin's record
was assessed 10 demerit marks which resulted in his discharge for
accunul ation of 69 demerit marks effective January 5, 1990.

The Uni on contends that the discipline and di scharge are not
war r ant ed.

The Conpany di sagrees.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) B. MARCOLI NI (SGD.) W W W LSON
PRESI DENT, UTU- - CANADA FOR: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R. Lecavalier -- Counsel, Montreal

B. R O Neill -- System Labour Rel ations Oficer,
Mont r eal

B. Everard -- Manager, Newfoundl and, St. John's

J. G Harding -- Superintendent Roadcruiser, St.
John' s

J. Dysart -- System Labour Relations Oficer,
Mont r eal

B. Granter -- Wtness, Ganbo

And on behal f of the Union:

H Cal ey -- Counsel, Toronto
B. Marcolini -- President, UTU--Canada, Otawa
P. Barker -- General Chairman, St. John's



D. Higgins -- Grievor

AWARD OF THE ARBI TRATOR

In this matter the Conpany bears the burden of proof. It nust
establish, on the bal ance of probabilities, that the grievor

m shandl ed a package on Decenber 22, 1989, as a result of which it
was | ost. That is the accusation nmade against M. Higgins in the
notice delivered to himon January 8, 1990. Wile during the course
of the hearing Counsel for the Conpany sought to characterize the
all egation as otherw se, stating that the grievor was term nated
because he could not recall the package in question and, in a
general sense, did not know what he was doing, the Arbitrator cannot
accept that amended characterization of the discipline inposed. M.
Hi ggi ns, |ike any enployee, is entitled to know the all egation
against himand to bring forward a defense agai nst that specific

all egation at the tine of arbitration. The issue, therefore, is

whet her the Conpany has established that there was any m shandling
by M. Higgins of RoadPac 200967 on Run 520-02 on Decenber 22, 1989,
resulting in the loss of the parcel and a customer conplaint, as
stated in the notice of discipline delivered to the grievor.

The evidence tendered by the enployer is entirely circunstantial. In
the Conpany's view of the case nine parcels were delivered to the
grievor at Ganbo for delivery to St. John's. One of the packages was
an envel ope contained in a seal ed paper bag. According to the
Conmpany that parcel was handed to M. Higgins by Ms. Bev Granter

who is enployed in a convenience store in Ganbo which serves as a
Commi ssi on Agency for the Conpany's Roadcrui ser service. As she
recalls, M. Higgins placed the parcel in the pocket of his jacket
when she gave it to him apparently inside the conveni ence store.
Thereafter M. Higgins signed the nmanifest indicating the receipt of
nine parcels. It does not appear disputed that a package of the type
given to himwoul d have been placed in a basket |located in the

| uggage conpartnent beneath the passenger section of his bus. The
only other evidence, which is beyond dispute, is that the package
was m ssing when its consignee sought to retrieve it when the
grievor's bus arrived in St. John's. It is not clear, however,
whether it was mssing fromthe baggage section of the bus, or went
m ssing during the period of tinme it m ght have been unl oaded from

t he bus and noved inside the termnal at St. John's.

The evidence further establishes that the RoadPac parcels coll ected
by the grievor, which nunbered in excess of fifty on the day in
question, were stored in an undifferentiated fashion anong the

| uggage of passengers in some six conpartnments in the | ower section
of the bus in accordance with Conpany practice. As there were sone
ten stops between Ganbo and St. John's there were a nunber of

occasi ons when the conpartnent containing RoadPac itens m ght have
been opened, in circunstances, it appears, where passengers and

ot her persons m ght have had unsupervi sed access to the |uggage
conpartnents. Additionally, the unchall enged representation of the
Union is that there was a relatively strong wi nd bl owi ng that day.
For the Company to succeed it nust establish that the allegation
which it treats as a culmnating incident in fact occurred and was



deserving of sonme discipline. On the material before ne, however, |
cannot conclude, on the bal ance of probabilities, that any error or
negl i gence on the part of the grievor has been established which
woul d gi ve cause for the assessnment of any discipline whatever. Al
that the evidence discloses is that the grievor received a package,
signed for it, and that subsequently it could not be found. Between
the first and | ast events he did not have exclusive custody of or
access to the package. There is no evidence to suggest other than
that, in accordance with Conpany policy, it was carried in a manner
whi ch gave passengers and other persons access to it, and which |eft
it potentially exposed to the elements. There is nothing in the

evi dence before me to establish that there was carel essness on the
part of M. Higgins which resulted in the | oss of the parcel in
qguestion, a |loss which would have been the first in his nore than
ten years' involvenent in RoadPac Service. Watever suspicion the
Conpany may entertain, an arbitrator cannot conclude fromthe nere
fact that a package has gone m ssing that there was necessarily a
m shandl i ng of the package by the driver of the bus which was
carrying it. It is, of course, unnecessary to comment for the
purposes of this case on whether adverse inferences could be drawn
against a driver in circunstances where repeated package | osses
coul d be established. A case of that kind nust necessarily turn on
its own particular nerits.

For the foregoing reasons the Arbitrator cannot conclude that there
was any cause for discipline against M. Higgins. He shall therefore
be reinstated into his enploynment, with conpensation for all wages
and benefits | ost, and without |oss of seniority.

February 15, 1991 (Sgd. )M CHEL G. PI CHER
RBI TRATOR



