CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2106
Heard at Montreal, Wednesday, 13 February 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Cal ling Procedures docunents for Agreement No. 1 and Agreenment No. 2
Enpl oyees on enpl oynent security status forced to regular part-tine
assignments at Thonpson, Manitoba

JO NT STATEMENT OF | SSUE:

Foll owi ng the posting of two regular part-tine assignments at
Thonpson, Manitoba on Regional Bulletin No. 104, dated March 3, 1990
for which there were no applicants, the Corporation called enpl oyees
on enploynent security status in Wnnipeg, in reverse seniority
order to fill the vacancies. Enployees who refused the positions
were renoved from enpl oynment security status and were placed on

| ay-of f benefits.

The Brotherhood nmintains that an understandi ng was reached during
the negotiations prior to the January 15, 1990 changes, to the

ef fect that enpl oyees would not be required to fill regular
part-tinme assignnments outside of their respective honme termnals.
The Brotherhood al so contends that the above understandi ng was

i ncorporated in the Calling Procedures docunments for enploynent
security enpl oyees.

The Corporation maintains that any understandi ng reached woul d have
been in the context that vacant positions would be necessarily
filled either by enployees on enploynent security status or laid off
status at the specific term nal because of the magnitude of the
positions reduced. Furthernore, the Corporation maintains that it
was not contenplated at the tinme that enpl oyees woul d have to be

hired to fill vacancies as woul d have been the case at Thonpson,

Mani t oba

FOR THE BROTHERHOOD: FOR THE CORPORATI ON

(SGD.) A. CERILLI (SGD.) M ST-JULES

for: NATI ONAL VI CE- PRESI DENT for: DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behalf of the Corporation:



M St-Jules -- Senior Negotiator & Advisor, Labour
Rel ati ons, Montr eal

C. Poll ock -- Senior Oficer, Labour Relations,
Mont r ea

D. Fisher -- Senior Oficer, Labour Rel ations,
Mont r ea

R Wesl ey -- Senior Oficer, Labour Relations,
Mont r ea

J. Kish -- Senior Advisor, Labour Rel ations,
Mont rea

D. Wl k -- Manager Custoner Services, Mntrea

M M Boyle -- Qbserver

D. David -- (Observer

And on behal f of the Brotherhood:

A Cerilli -- Regional Vice-President, W nnipeg

T. MG ath -- National Vice-President, OQtawa

G Mirray -- Regional Vice-President, Moncton

R J. Stevens -- Regional Vice-President, Toronto

R. Mor eau -- Regional Vice-President, Mntrea

J. Brown -- Representative, Mntrea

A. Della Penna -- Local Chairperson, Mntrea

F. Bisson -- Local Chairperson, Mntrea

J-J Journaul t -- Local President, Mntrea

K. WIllianms -- Secretary, Local Gievance
Committee, W nni peg

K. Sing -- Local Chairperson, Halifax

R. Denni s -- Local Chairperson, Mncton

L- P Rousseau -- Menmber, Local 335, Belleville

L. Robi chaud -- Wtness

AWARD OF THE ARBI TRATOR

The material establishes, beyond controversy, that during the course
of negotiations prior to and resulting in the signing of the

Menor andum of Agreement of Novenber 19, 1989, the Corporation
represented to the Brotherhood that enployees on enploynent security
woul d not be conpelled to protect regular part-tinme assignhnments at

| ocations other than their hone ternminal. This, noreover, was
reflected in the calling procedures which the Corporation
subsequent |y pronul gated. Notwi t hstandi ng that undertaki ng, however,
when it appeared to the Corporation, sometinme later, that it did not

have any enpl oyees willing to assune two vacancies in regular
part-tinme assignments at Thonpson, Manitoba, it called enpl oyees on
enpl oyment security status in Wnnipeg to fill those vacancies, and

renoved sone nine of them from enployment security status when they
declined to protect those part-tinme assignhnments at the
away-from honme term nal

The facts surrounding the establishnent of the calling procedures,
and the agreenents negoti ated between the parties culnmnating in the
Speci al Agreenment and the Menorandum of Agreenent dated Novenber 19,
1989 were extraordinary events of substantial consequence to both
parties. It appears undisputed, as is adnmitted in a letter of the
Corporation's Director of Labour Relations dated Decenber 17, 1990,



that the Brotherhood was given to understand, prior to executing the
agreenents in question, that the regular part-time assignnents which
had not previously existed and to whose establishnment the

Br ot her hood agreed, would not be filled in a conpul sory fashion by
enpl oyees on enpl oynent security, except at their own hone term nal
Subsequently, when the Corporation discovered that it could find no
applicants for part-tine assignments at Thonpson, Mnitoba, it took
a position contrary to that undertaking and purported to require
enpl oyees on enpl oynment security at Wnni peg to protect those
positions, failing which they would | ose their enploynment security
st at us.

In the Arbitrator's view the conditions so described justify the
application of the doctrine of estoppel. The elenents of estoppe

are nmade out: the Corporation obtained the agreenent of the

Brot herhood to the establishnent of regular part-tinme positions, as
well as to the ternms of the Menorandum of Agreenent and the Specia
Agreenment of Novenber 19, 1989, with the specific undertaking that
enpl oyees on enpl oynment security would not be forced onto regul ar
part-time positions other than at their honme terminal. The
Brotherhood relied to its detrinent on that undertaking, and having
signed the agreenments in question, would be severely prejudiced if
the Corporation could resile fromits original undertaking. In these
circunstances it is no answer for the Corporation to assert that it
did not contenplate that there m ght be vacanci es at away-from hone
term nal s which no enpl oyees on enploynent security would be willing
to assunme. It is the intention of the agreenent, and the undertaking
gi ven, and not the thought or expectation held unilaterally by one
of the parties, which nust govern

For the foregoing reasons the grievance is allowed. The enpl oyees
whose enpl oynent security status was forfeited by reason of their
refusal to accept calls to the vacant regular part-tinme assignnment
at Thonpson, Manitoba, shall be reinstated into their enpl oynent
security status, with full conpensation for all wages and benefits
| ost, and without |oss of seniority.

February 15, 1991 (Sgd.)M CHEL G PI CHER
ARBI TRATOR



