CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2110
Heard at Montreal, Wednesday, 13 February 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Whet her the Corporation can |lay-off enployees fromthe Moncton
spareboard between the tinme an Article J notice, pursuant to the
Speci al Agreenment, is issued and the date that it takes effect.

JO NT STATEMENT OF | SSUE:

On Cctober 12, 1989, the Corporation issued an Article J notice,
pursuant to the Special Agreenment, notifying the Brotherhood of
government initiated service reductions to take effect January 15,
1990, abolishing all positions.

On Novenber 24, the spareboard at Moncton was reduced from21 to 15
enpl oyees. On Decenber 17, 1989, the spareboard was augnmented and

i ncreased to 28 enpl oyees to neet the heavy Christmas Hol i day
traffic. On January 4, 1990, the spareboard was agai n reduced, due
to the decreased traffic volune after the Christmas peak

The Brotherhood contends that the Corporation was estopped, by
virtue of the Article J notice being in place, fromaffecting any
position falling under the 90-day notice. The Brotherhood all eges
that the Corporation has violated Article J of the Special Agreenent
and Article 7 of the Suppl emental Agreement.

The Corporation contends that the spareboards were reduced based on
the declining volune of passenger traffic, a routine seasona

adj ustnment, and were not related to technol ogical, organi zational or
oper ational changes.

The Corporation denies violating Article J or Article 7.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:

(SGD.) A. CERILLI (SGD.) M ST-JULES

for: NATI ONAL VI CE- PRESI DENT for: DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behalf of the Corporation:

D. Fi sher -- Senior Oficer, Labour Rel ations,



Mont r ea

M St-Jules -- Senior Negotiator & Advisor, Labour
Rel ati ons, Montreal

C. Pol |l ock -- Senior Oficer, Labour Rel ations,
Mont r ea

R Wesl ey -- Senior Oficer, Labour Relations,
Mont r ea

J. Kish -- Seni or Advisor, Labour Rel ations,
Mont r ea

D. Wl k -- Manager Custoner Services, Mntrea

M M Boyle -- QObserver

D. David -- Qobserver

And on behal f of the Brotherhood:

A Cerilli -- Regional Vice-President, W nnipeg

T. MG ath -- National Vice-President, OQtawa

G Mirray -- Regional Vice-President, Moncton

R J. Stevens -- Regional Vice-President, Toronto

R. Mbreau -- Regional Vice-President, Mntrea

J. Brown -- Representative, Mntrea

A. Della Penna -- Local Chairperson, Montrea

F. Bisson -- Local Chairperson, Mntrea

J-J Journaul t -- Local President, Mntrea

K. WIllianms -- Secretary, Local Gievance
Committee, W nni peg

K. Sing -- Local Chairperson, Halifax

R. Denni s -- Local Chairperson, Mncton

L- P Rousseau -- Menber, Local 335, Belleville

L. Robi chaud -- Wtness

AWARD OF THE ARBI TRATOR

In the Arbitrator's view the circunmstances of the instant grievance
were fully addressed in the comments of this Ofice nade in CROA
705. The grievance there concerned the contention of another union

t hat enpl oyees who were the subject of three-nonth Article 8 Notices
under the terns of a Job Security Agreenment could not, during that
period, be independently laid off by reason of a downturn in

busi ness under the terms of the Collective Agreenment. |In dism ssing
that subm ssion the Arbitrator nade the foll owi ng observations:

Whet her such a lay-off was entirely justifiable on business
grounds, or not, is not in issue before nme. It would appear to have
been a "normal seasonal staff adjustnent", but in any event it was
not the technol ogical, operational or organizational change of which
noti ce had been given. That notice, of Novenber 4, 1977, protected
t he enpl oyees concerned agai nst the early inplenentation of such a
change, but it did not protect them against the ordinary occurrences
of their work. In particular, it did not protect them against the
brief closing of the term nal over the holiday season. That "adverse
effect" was quite unrelated to the technol ogi cal, operational or
organi zati onal change, and was not sonething agai nst which the
enpl oyees were protected by the Job Security agreement.

Simlarly in CROA 1979 the foll ow ng observation was nade:



It is well established that enpl oyees who are the subject of a
notice pursuant to Article 8.1 of the Job Security Agreement are not
i mmune frombeing laid off during the three nonth notice period, for
reasons ot her than technol ogical, operational or organizationa
change. They can, in other words, be laid off pursuant to the terns
of the Collective Agreenent, as a result in a downturn in business.
(See CROA 705.)

The material before the Arbitrator discloses that the enpl oyees at
Monct on were rel eased fromthe spareboard by reason of a seasona
downturn in business. There is nothing before the Arbitrator to
establish that the reduction of the spareboard on January 4, 1990
was for other than the decrease in traffic volune cited in the Joint
Statement of Issue. In these circunstances, for the reasons rel ated
in the above-quoted awards, the Arbitrator nust find that there has
been no violation of the ternms of the Collective Agreement or of
Article J of the Special Agreenment and Article 7 of the Suppl enenta
Agreenent, as alleged by the Brotherhood. There is, noreover, no
ground for the application of the principle of estoppel in this
case.

For the foregoing reasons the grievance nust be di sm ssed.

February 15, 1991 (Sgd.) MCHEL G PICHER
ARBI TRATOR



