CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2116
Heard at Montreal, Wednesday, 13 February 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
The entitlement of M. H. London to enploynent security benefits.
JO NT STATEMENT OF | SSUE

On Cctober 12, 1989, the Corporation presented the Brotherhood with
an Article J notice under the Special Agreenent, advising them of
governnment inposed service reductions to take effect January 15,
1990.

The grievor, M. H London, was on sick |eave between January 4,
1990, and January 18, 1990, during which time he was paid by
Wor ker' s Conpensation in Manitoba.

Upon his return to work, M. London was deni ed enpl oynent security
benefits by the Corporation.

The Brotherhood all eges that the Corporation has violated Article 7
of the Suppl enmental Agreenent. The Brotherhood contends that M.
London had the required years of service and seniority as required
by Article 7 of the Suppl enental Agreenment and he should not be on
| ai d-of f status.

The Corporation maintains that the grievor's seniority was such that
he coul d not have been able to hold a position imediately prior to
the i npl enmentation of the service reductions, even if he had been
physically able to work, and therefore he was not directly adversely
affected by the changes of January 15, 1990. Consequently, the
Corporation maintains that he was not entitled to enpl oynent
security benefits.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:

(SGD.) A. CERILLI (SGD.) M ST-JULES

for: NATI ONAL VI CE- PRESI DENT for: DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behalf of the Corporation:

D. Fi sher -- Senior Oficer, Labour Rel ations,



Mont r ea

M St-Jules -- Senior Negotiator & Advisor, Labour
Rel ati ons, Montreal

C. Pol |l ock -- Senior Oficer, Labour Rel ations,
Mont r ea

R Wesl ey -- Senior Oficer, Labour Relations,
Mont r ea

J. Kish -- Seni or Advisor, Labour Rel ations,
Mont r ea

D. Wl k -- Manager Custoner Services, Mntrea

M M Boyle -- QObserver

D. David -- Qobserver

And on behal f of the Brotherhood:

A Cerilli -- Regional Vice-President, W nnipeg

T. MG ath -- National Vice-President, OQtawa

G Mirray -- Regional Vice-President, Moncton

R J. Stevens -- Regional Vice-President, Toronto

R. Mbreau -- Regional Vice-President, Mntrea

J. Brown -- Representative, Mntrea

A. Della Penna -- Local Chairperson, Montrea

F. Bisson -- Local Chairperson, Mntrea

J-J Journaul t -- Local President, Mntrea

K. WIllianms -- Secretary, Local Gievance
Committee, W nni peg

K. Sing -- Local Chairperson, Halifax

R. Denni s -- Local Chairperson, Mncton

L- P Rousseau -- Menber, Local 335, Belleville

L. Robi chaud -- Wtness

AWARD OF THE ARBI TRATOR

The Corporation does not dispute that if the grievor had been able
to hold a position on January 15, 1990, if he had been physically
able to work, he would be entitled to enployment security benefits.
The material before the Arbitrator establishes beyond controversy
that three enployees junior to M. London were at work on January
15, 1990. In the Arbitrator's view it is inmaterial whether those

i ndi viduals were at work on a long termbasis or nmerely to serve as
short termreplacenents. They would, in any event, be enpl oyees
entitled to the protections of the Article J Notice. In the
circunstances the Arbitrator is conpelled to conclude that M.
London woul d, but for his disability, have been at work effective
January 15, 1990 and woul d have held a position imediately prior to
the inplenentation of the service reductions. On that basis | find
and determ ne that he is an enpl oyee adversely affected by the
changes of January 15, 1990, albeit that the negative inpact would
only operate at such tinme as he returned from conpensati on
apparently on January 18, 1990. The Arbitrator therefore directs
that the grievor be reinstated to enploynent security status
retroactive to January 18, 1990, with conpensation for all wages and
benefits lost, and w thout |oss of seniority.

For the purposes of clarity, and in the interests of avoiding a



further m sunderstanding, this award should not be taken as a
determ nati on that the nost junior of three enployees junior to M.
London who were at work on January 15, 1990 would not be entitled to
enpl oyment security status. That proposition, which appears to the
Arbitrator to be doubtful, was not fully addressed and argued within
the context of this grievance.

February 15, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



