CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2119
Heard at Montreal, Thursday, 14 February 1991
concerni ng
CANADI AN PACI FI C LI M TED
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE
DI SPUTE:

Di scipline received by M. S.O Norrad, Enployee No. 619990, Extra
Gang Foreman, Sinker, Nenegos Subdivision, on January 3, 1990, on
Form 104 dated Decenber 28, 1989.

BROTHERHOOD' S STATEMENT OF | SSUE

On January 3, 1990, M. S.O Norrad, was inforned that his record
had been debited with dism ssal on Form 104, dated Decenber 28,
1989, for:

Deliberately falsifying tinmesheets resulting in overpaynent of wages
to fell ow enpl oyees and your claimng and receiving nonies to which
you were not entitled, thus defraudi ng the Conpany, pay period
endi ng Oct ober 12, 1989, Al gonm Division

M. Norrad had additional discipline assessed by being held out of
service from October 26, 1989, until his dism ssal on January 3,
1990.

M. Norrad, while holding the position of Extra Gang Foreman under
t he supervision of Roadmaster L. Paquin, had, on several occasions,
| et enployees work time in to take tine off or had themtake tinme
off and then work it in. M. Paquin was usually notified when this
was goi ng to happen.

In conversation with Roadmaster L. Paquin on January 25, 1990, and
on February 1, 1990, the Union was infornmed that there were a few
occasi ons where one enpl oyee or another had come to work late or had
m ssed a day and an agreenment was made with M. Norrad to |let that
enpl oyee work the tinme in, so that he wouldn't mss any tinme in that
pay period. M. Paquin also stated that there was an agreenent

bet ween hinself and M. Norrad that in order to catch the Budd Car
to Cartier for their days off, the gang would be all owed to work
time in, in order to leave early to catch the Budd Car. M. Paquin
said he left it up to M. Norrad to decide how early the nmen woul d
have to | eave and what amount of time they would have to work in, so
that they would not miss their ride to Cartier. These facts were
never mentioned in M. Paquin's menorandum of Novenber 28, 1989.



Al so nmentioned in conversation with M. Paquin was the fact that M.
Norrad's gang was working a 9 and 5 cycle prior to June of 1989, yet
was instructed by the Conpany to show that the gang had been working
10 days. When M. Paquin was being relieved by M. H Goheen in
June, 1989, he instructed Norrad to only put in tinme on the tine
sheet for the 9 days that the gang actually worked. This arrangenent
supposedl y was not changed when M. Paquin returned. The fact of the
matter is that the Conpany violates its own rules by instructing the
foreman, not only on M. Norrad's gang, but al so on other various
gangs on the Eastern Region, to submit tine on the time sheet for
days that they haven't worked.

In reference to Superintendent Chanpion's response to the initia
claim referring to paragraph 3, M. Norrad had no intention of

del i berately m srepresenting the tinme shown on the tinme sheets, but
rather felt that since it was allowed in the past to have enpl oyees
work time in to take time off or vice versa, that there should be no
reason why this practice would now not be all owed.

The Uni on contends that the discipline assessed to M. Norrad was
too severe and unwarranted since there was an agreement with M.
Norrad and his previ ous supervisor

The Union requests that M. Norrad be reinstated to his position
forthwith without any | oss of seniority. He be conpensated for al

| ost wages and expenses incurred as a result of him being held out
of service since Cctober 26, 1989, and di smi ssed.

The Conpany denies the Union's contentions and declines our
requests.

FOR THE BROTHERHOCD:

(SGD.) L. M Di MASSI MO
SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

R G Egan -- Assisitant Supervisor Labour

Rel ations, IFS, Toronto
B. Mttleman -- Counsel, Montrea
L. G Wnslow -- Labour Relations Oficer, Mntrea
D. T. Cooke -- Labour Relations Oficer, Mntrea
S. Mayne -- Roadnaster, Cartier
L. Paquin -- Roadnaster, Peterborough

And on behal f of the Brotherhood:

D. Brown -- Counsel, Otawa

L. M D Massino -- System Federation General Chairman
Ot awa

R Della Serra -- Federation General Chairmn,
Mont r ea

AWARD OF THE ARBI TRATOR



The material establishes to the Arbitrator's satisfaction that Extra
Gang Foreman Norrad knowi ngly falsified his own tinme clainms, as wel
as those of enpl oyees working under his supervision by claimng
payment for hours not worked during the pay period ending October

12, 1989.

Counsel for the Brotherhood submits that there are nmitigating

ci rcunst ances, including the fact that the Conpany had tol erated
some laxity in the nethod of tinekeeping including, anong other

t hi ngs, allow ng enployees to "work in" their tine as a neans of
bei ng conpensated for hours which they did not in fact work, thereby
allowing themto work shorter hours without |oss of pay on the |ast
day of a pay period in order to catch a dayliner train hone. It is
the Brotherhood's view that any departure from normal tinekeeping
practices, including the "working in" concept should be clearly
bulletined to the attention of all enployees. As valid as that
suggestion may be, it does not respond to the seriousness of the
grievor's actions in the case at hand.

It cannot be disputed that M. Norrad submitted tine clains for

hi msel f and for other enployees for work which neither he nor they
performed during the pay period in question. The clainms so submtted
were in no way related to the "working in" system and cannot be
expl ai ned or excused on the basis of any understanding with the
grievor's roadmaster or any other person in a position of manageria
responsibility. In the circumstances | am conpelled to concl ude that
the actions of the grievor were calculated to defraud the Conpany of
wages for his own benefit and for the benefit of certain selected
enpl oyees.

It is well settled that an act of deliberate theft will generally be
a dism ssable offence, as it brings to an end the relationship of
trust fundanental to the duties and obligations running between

enpl oyer and enpl oyee (see CROA 1631). More particularly, this

O fice has previously found that falsifying timekeeping reports is
tantamount to theft that justifies disnmissal (see CROA 1184). In the
Arbitrator's view there are no nmitigating circunstances in the

i nstant case which would justify a departure fromthe genera
principles stated. The Conpany is entitled to know that a person

di scharging the responsibilities of an Extra Gang Forenan, including
t he mai nt enance of unsupervi sed ti nekeeping records, mnmust be free of
any question as to his or her trustworthiness in that regard.

Moreover, in the instant case, given the evasiveness and

i nconsi stency of the grievor's attenpted explanations of his
actions, there is little reason to believe that any rehabilitative
i npact woul d be gained froma | esser penalty.

For the foregoing reasons the grievance nust be di sm ssed.

February 15, 1991 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



