CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2129
Heard at Montreal, Thursday, 14 March 1991
concerni ng
CANADI AN PACI FI C LI M TED
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline and subsequent discharge for accunul ati on of
dermerit marks assessed the record of Conductor T. Rachar of MacTier

JO NT STATEMENT OF | SSUE:

On July 17, 1989, Conductor T. Rachar was working as the conductor
on a work train assignnment on the Parry Sound Subdivi sion. The ot her
crew nenbers on this assignment were Loconotive Engineer K. Smith
and Brakeman L. Richer

On July 20, 1989, Brakeman Richer reported to a conpany officer
Assi stant Superintendent D.N. Paquin, an incident which allegedly
had occurred in a Conpany provided hotel roomon July 18, 1989. As
the result of the aforenentioned report Conductor Rachar was

wi t hhel d from service and an investigation was conducted.

Subsequent to the investigation Conductor Rachar was assessed 45
denmerit marks for "conduct unbecom ng an enpl oyee" by allegedly
threatening a fellow enpl oyee on July 18, 1989. The assessnent of

di scipline resulted in M. Rachar's accumnul ation of 60 demerits and
hi s subsequent di sm ssal

The Union states that the assessnent of discipline was unwarranted
and accordingly is requesting that Conductor T. Rachar be reinstated
i nto Conpany servi ce.

The Conpany has declined the Union's request.

FOR THE UNI ON: FOR THE COMPANY
(SGD.) J. R AUSTIN (SGD.) E. S. CAVANAUGH
GENERAL CHAI RPERSON GENERAL MANAGER

OPERATI ON & MAI NTENANCE, |FS

There appeared on behal f of the Conpany:

H B. Butterworth -- Assistant Supervisor, Labour

Rel ations, |FS, Toronto
B. P. Scott -- Labour Relations Oficer, Mntrea
L. S. Wornsbecker -- Labour Relations Oficer, Mntrea



And on behal f of the Union:

J. R Austin -- Ceneral Chairperson, Toronto
B. Marcolini -- President, Otawa

L. Davis -- Local Chairperson, McTier

B. Rachar -- QObserver

T. Rachar -- Gievor

AWARD OF THE ARBI TRATOR

The thrust of the Conpany's position is that on the evening of July
18, 1989, the grievor threatened enployee L. Richer with physica
harmwhile M. Rachar, M. Richer and a third enployee, M. G

M chaud, were socializing in M. Mchaud's mtel room According to
the Conpany's view of the facts, as related by M. Richer and M.

M chaud, Conductor Rachar produced a piece of hashish while the
three nmen were conversing. He then stated to M. Richer that what
went on in that roomnust remain there, and that if M. Richer said
anything he would push himin front of a train. According to the
Conpany, as evidenced in the accounts of M. Richer and M. M chaud,
M. Richer then inmediately left the roomwhile M. Rachar and M.
M chaud shared a single "joint" of hashish and tobacco.

It is conmon ground that M. Richer did not disclose the threat

all egedly made by M. Rachar until sonme two days |ater, after he was
di agnosed as having suffered a bout of angina and a mld heart
attack. While it is not clear fromthe material before the
Arbitrator whether M. Richer suffered fromany prior heart
condition, it appears that his initial conplaint to a Conpany
supervi sor was nade on the basis of his own belief that the
grievor's alleged threat, coupled with other abusive statenents over
several days of their working together, created undue stress which
precipitated his nedical condition. Wiile the material before the
Arbitrator does confirmthe nmedical synptons suffered by M. Richer
and di agnosed on July 20, 1989, there is no medi cal evidence or

opi nion before ne to establish a causal |ink between M. Richer's
illness and the threat alleged to have been made by M. Rachar

Needl ess to say, threatening another enployee with physical harm or
death is a serious disciplinary infraction which may well justify
di smi ssal. That has | ong been recogni zed by Canadi an arbitrators and
has been confirned in the prior awards of this Ofice (see, e.g.
CROA 1701). In such a case, however, the Conpany bears the onus of
proof. It must satisfy the Arbitrator that the threat alleged was,
on the bal ance of probabilities, in fact made. Were, as in the

i nstant case, the inpugned conduct is so serious as to itself
arguably constitute a crinmnal offence, it is generally recognized
that the standard of proof is commensurately high, and that the

al I egati on shoul d be proved on the basis of clear and cogent

evi dence.

The material before the Arbitrator, however, raises serious concerns
as to the credibility of the account of the nmpotel room i ncident

related both by M. Richer and M. Mchaud. If their evidence is to
be believed the grievor was the person in possession of the hashish



and both he and M. M chaud were involved in snmoking it. However,
when the grievor was requested by the Conpany to give a urine sanple
for the purposes of a drug test he agreed to do so. Several days
prior to the investigation conducted by the Conpany on July 24,

1989, M. Rachar attended at the Wight Medical Cinic in Parry
Sound in the conpany of a Conpany supervisor. He then provided a

uri ne sanpl e which subsequently disclosed no evidence of the use of
cannabis or any other prohibited narcotic. Wile it appears that M.
Rachar may have been alone in a separate room when he produced the
uri ne sanmple, no apparent objection to that nmethod of proceedi ng was
rai sed by the Conpany's officer. In the circunstances, it nust be
enphasi zed that the urinalysis test was initiated by the Conpany,
that its officer was present on the prem ses when it was taken, that
it proved negative, and that such a reading generally confirns that
the person tested has not utilized drugs for a period as great as
sixty days prior to the test (see CROA 2025). The best evi dence
before the Arbitrator, therefore, would appear to indicate that M.
Rachar did not consunme hashi sh on the evening of July 18, 1989.

This, in my view, substantially underm nes the credibility of the
account of the evening's events given both by M. M chaud and by M.
Ri cher. It appears inplausible that M. Rachar woul d have been in
possessi on of hashish in |ight of the evidence which suggests that
he did not use that drug or any other drug for a substantial period
of time both before and after that date. If, as the evidence
suggests, he did not use the drug, it is highly doubtful that he was
in possession of it or, by extension, that he would have nade a
threatening statement to M. Richer purportedly to ensure the
conceal nent of his own w ongdoi ng. Needless to say, the Arbitrator's
concl usi ons m ght well have been otherwi se had M. Rachar's drug
test proved positive.

The grievor denies having been in possession of hashish on the
evening in question, denies having snmoked it with M. M chaud and

al so deni es having nmade any statement of a threatening nature to M.
Ri cher, although he concedes that in general conversation he may
have made a comment to the effect that M. Richer's unsafe habits on
the job could cause himto get hurt. On bal ance, while the overal
facts of this case are not wi thout sone doubt, | am conpelled on the
basi s of the objective evidence before ne to prefer the denial of

M. Rachar to the accusations of the two ot her enpl oyees invol ved.
Wil e the Conpany's representative suggested that there nmight be
reason to suspect the regularity of the urine test taken by M.
Rachar, it is difficult to attribute any significant weight to that
suggesti on where the material discloses beyond controversy that the
drug test was taken at the Conpany's request and was conducted with
a Conpany supervisor in attendance who apparently made no objection
to the procedure which was foll owed. The Arbitrator has obvi ous
difficulties with a subm ssion fromthe Company which is, in effect,
based on an inpeachnent of its own procedure.

Apart fromthe foregoing considerations, there are i ndependent
grounds in the evidence before nme to doubt the nerits of the

al | egati ons made agai nst M. Rachar. As noted above, the grievor
states that at nost he might have told M. Richer that his dangerous
wor ki ng habits could cause himto get hurt. M. Mchaud, on the

ot her hand, states that whatever the grievor said to M. Richer was
stated in a joking fashion. Whatever nay have been said, it is not



wi t hout significance that if M. Richer felt inmediately threatened
he neverthel ess made no conpl aint to any Conpany officer for sone
two days. That is so notwi thstanding that Assistant Roadmaster E
McConnel | was at all tinme present as part of the crew on the work
train. Moreover, one of the answers given by M. Richer during the
course of his statement at the investigation is |ess than persuasive
of his conplaint that he was the subject of seriously intended

physi cal threat. Wen asked whether he woul d agree that what M.
Rachar said was expressed in a joking manner M. Richer responded:

"I guess it was left to the individual's interpretation.” On

bal ance, the Arbitrator finds it difficult to reconcile an answer so
equi vocal with an allegation so serious.

For all of the foregoing reasons | am conpelled to conclude that the
Conpany has not discharged the onus of establishing, on the bal ance
of probabilities, that Conductor Rachar did in fact utter a threat
agai nst Trainman L. Richer on July 18, 1989, as alleged. The

gri evance nust therefore be allowed. The grievor shall be reinstated
into his enploynent with conpensation for all wages and benefits

| ost, and without |oss of seniority.

March 15, 1991 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



