CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2134
Heard at Montreal, Wednesday, 10 April 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The contracting out of the work involved in fueling | oconotives,
wat ering | oconotives and renovi ng garbage at Moncton Station, New
Brunswi ck.

JO NT STATEMENT OF | SSUE:

Ef fective January 15, 1990, the Corporation contracted with Majensk
for garbage renoval for its trains operating through Moncton, N. B
The Corporation also contracted-out the fueling of |oconptives on
Trains 14 and 15 with Irving G|, effective that same day.
Loconpoti ve engi neers operating Trains 11, 12, 14 and 15 at Mncton
were assigned the responsibility of watering the |oconotive consists
and steam generator units on their trains, beginning that day as
wel |

The Brotherhood contends that the Corporation violated Appendi x C of
Col | ective Agreenment No. 1 since "there is a sufficient nunber of
enpl oyees and equi pnment available to performthose duties", and

al so that the Corporation further violated the sane Appendi x C since
the Corporation nust advise the Brotherhood of its intention to
contract-out work which would have a nmaterial and adverse effect on
enpl oyees.

The Corporation denies any violation of Appendi x C and contends that
it was justified to contract-out the garbage collection and fueling
and to reassign the watering of |oconpotives at Mncton.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:

(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behalf of the Corporation:

C. Pol Il ock Senior O ficer, Labour Relations, Mntrea
M St-Jules Seni or Negotiator & Advisor, Labour Rel ations,
Mont r ea



D. Fi sher Senior O ficer, Labour Rel ations, Mntrea
And on behal f of the Brotherhood:

T. Barron Representative, Moncton
R. Dennis Representative, Moncton

AWARD OF THE ARBI TRATOR

The first branch of this grievance is the allegation that the

Cor poration has violated the prohibition against contracting out by
havi ng gar bage renoval and refueling functions perfornmed by

i ndependent contractors. The second aspect, which does not strictly
relate to contracting out, is the Brotherhood's claimthat the
Corporation was not entitled to assign the watering of |oconptives
to | ocomptive engi neers from another bargaining unit. The record

di scl oses that Moncton saw a substantial reduction in passenger
train service effective January 15, 1990. Prior to that tine four
trains originated in Muncton each day, with an additional train on
Monday, Wednesday and Friday. Additionally, two other trains stopped
enroute at Moncton for watering on a daily basis and eight trains
were schedul ed for daily garbage pick-up either enroute or when
termnating their run at Moncton. At that tinme the work relating to
garbage renmoval and the watering of trains were part of the
assignnment of two full-time positions at the Moncton Coach Yard in
the classifications of Chauffeur and Labourer/Chauffeur. As of
January 15, 1990, no trains originate or termnate in Moncton. That
| ocati on now has only two trains per day, five days per week and
only one train daily on Tuesday and Wednesday.

In the result there has been a substantial change to the vol une of
the Corporation's operations at Moncton. The Corporation closed the
mai nt enance facility adjacent to the station at Mncton as of
January 15, 1990, and di sposed of related equi pnent such as fue
trucks and other vehicles. As the flow of passenger train traffic
went fromsonme fifteen trains daily originating, stopping or

term nating in Moncton to an average of only two trains stopping at
Moncton daily the Corporation's need for staff and equi pnment changed
dramatically.

Appendi x C of the Collective Agreenment permts the Corporation to
resort to contracting out in certain exceptional circunstances,
i ncluding the follow ng:

(4) where the nature or volume of work is such that it does not
justify the capital or operating expenditure invol ved,

The material before the Arbitrator establishes beyond doubt that
there woul d be grave inefficiencies visited upon the Corporation
should it be required to enploy part-tine enpl oyees under the terms
of the Collective Agreenent, and purchase equi pnent such as a
fueling vehicle, to performthe very linmted daily functions that
these tasks involve. The enployer's estimate, which is not
substantially disputed before me, is that the conbined activities
woul d involve | ess than one hour per train for a maxi num of two



hours per day. However all of the work could not be acconplished by
the establishing of a single part-time position as one person could
not do the work required during a single, thirty-mnute station
stop. Servicing two of the trains in question, Trains 14 and 15,
woul d require four part-tine positions for a total of three hours
per week, while servicing Trains 11 and 12 would require an
additional position involving a half-hour's work three days a week
and an additional half-hour on alternate days. As Article 4.26 of
the agreenment would require the Corporation to pay the part-tine
enpl oyees a m ni mum of four hours' pay for each tinme they were
required to commence work, and to guarantee them a m ni mum of twenty
hours per week, the Corporation would face a wage expenditure
entirely out of proportion to the anobunt of work involved. In ny
view the cost so characterized is prohibitive, and it nust be found
that the nature or volunme of the work involved does not justify the
capital or operating expenditure involved, insofar as the refueling
and garbage di sposal functions are concerned. Additionally, the
fuelling of |oconotive equipnment at points where there is

i nsufficient work of that nature to justify a full-time enpl oyee may
be assigned ““at the discretion of the conpany'' as contenpl ated by
Article 27.16(2).

In my view the sane could be said of the watering function, although
it does not involve contracting out. The material before ne,

however, establishes that the watering of |oconptives and steam
generators is not work which belongs exclusively to the nenbers of
this bargaining unit. At a nunber of locations in its operations the
Corporation has traditionally assigned that work to nmenbers of the
Br ot her hood of Loconptive Engineers. In the circunstances it cannot
be said that the work is exclusively that of the bargaining unit, or
that the performance of the watering function by | oconotive
engineers is in violation of the Collective Agreenent.

The Corporation adnmits that it did not formally advise the

Brot herhood of its intent to contract out the work in question. The
record reveal s, however, that the decision of the Corporation was
cont enporaneous with the closing of the Moncton Coach Yard and the
substantial reduction of its operations which gave rise to an
Article J Notice in October of 1989. Even if it is found that there
has been a technical violation of the notice provisions of Appendix
C, the Brotherhood has not established that those requirenents are
mandatory, or that a failure to apply themnmust result in a
nul l'i fying of the Corporation's substantive right to contract out
the work in question. In the circunstances, therefore, the claimfor
relief made by the Brotherhood cannot be sustained.

For the foregoing reasons the grievance nust be di sm ssed.

April 12, 1991 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



