CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2137
Heard at Montreal, Wednesday, 10 April 1991

concerni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT

and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
EX PARTE
DI SPUTE:

The assessing of 45 denerits to enployee G en Warner, Kingston
Ontario, for allegedly being in possession of stolen property.

UNI ON' S STATEMENT OF | SSUE

On June 21, 1990, CP Police nade a search of enployee den Warner's
resi dence and then proceeded to charge himwi th being in possession
of stolen property.

The Union maintains the interview that was held was untinely and,
further, deny (sic) all accusations. The Union requested the
demerits be expunged from his record.

The Conpany refused the Union's request.

FOR THE UNI ON

(SGD.) J. J. BOYCE
SYSTEM GENERAL CHAI RVAN

There appeared on behalf of the Conpany:
B. F. Weinert Director, Labour Rel ations, Toronto

And on behal f of the Union:

J. Crabb General Secretary/ Treasurer, Toronto
M Gaut hi er Vi ce- General Chairman, Montrea

P. Hodgeki nson Local Chairman, Brockville

G Warner Gievor

AWARD OF THE ARBI TRATOR

The expl anati on advanced by the grievor, who attended at the

heari ngs and gave an expl anation unrebutted by any witness called by
the Conpany, is that he was unaware that the article that was in his
possessi on, nanely a video camera, was stolen. Wile the Conpany was



i n possession of witten statenents suggesting an alternative
theory, no direct evidence to support its view was available at the
arbitration hearing. In the result, on the evidence before ne, it
must be found that the explanation offered by M. Wirner stands
uncontradi cted by any direct evidence. In the result, the Conpany
has not di scharged the burden of establishing, on the bal ance of
probabilities, that there was just cause for the assessnent of 45
denerits against the grievor in this case. In light of that
conclusion it is unnecessary to address the alternative issue of the
timeliness of the Conpany's assessnment of discipline against the
grievor.

For the foregoing reasons the grievance nust be allowed. The
denerits assessed agai nst M. Warner shall be renoved fromhis
record forthwth.

April 12, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



