CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2139
Heard at Montreal, Thursday, 11 April 1991
concerni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Cl ai ns associated with the extension of GO Train service to Withby,
Ontari o.

JO NT STATEMENT OF | SSUE:

Prior to Decenber 5, 1988, Government of Ontario GO Train commuter
service east of Toronto term nated at Pickering, Ontario. On
Decenber 5, GO Train service was extended to Whithby.

The Uni on contends that the extension of service to Withy
constituted a material change in working conditions to which the
provisions of Article 79 of Agreenent 4.16 applied. Therefore, the
Conmpany could not institute the extension of service until the
provisions of that article had been conplied with.

The Union further contends that, because it had not agreed to the
extension of service to Witby, enployees on GO Train assignnents
operating to Whitby are entitled to an additional day's pay for each
tour of duty under the provisions of paragraph 9.5 of Article 9 of
Agreenment 4. 16.

The Conpany contends that the change at issue is not a materia
change in working conditions and that the provisions of Article 79
did not apply to the extension of service. It further contends that
the enpl oyees are not entitled to the additional day's pay as

cl ai ned.

FOR THE UNI ON: FOR THE COMPANY:
(SCD.) T. G HODGES (SCD.) M DELGRECO
GENERAL CHAI RPERSON for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

S. F. McConnville Labour Rel ations Oficer, Mntrea

J. B. Bart Manager, Labour Rel ations, Montrea

M Hughes Labour Rel ations O ficer, Mntrea

B. Laidl aw Labour Rel ations O ficer, Mntrea

B. J. Mahoney System Transportation O ficer, Mntrea
J. M Kelly Labour Rel ations Officer, Toronto



R J. Beaul GO Systenms O ficer, Toronto

And on behal f of the Union:

T. G Hodges General Chairperson, St. Catharines

G E Binsfeld Secretary/ Treasurer, GCA, St. Catharines
W J. Storring Local Chairnman, Toronto

H E Tarr Vi ce- Local Chai rman, Toronto

AWARD OF THE ARBI TRATOR

It is common ground that the parties negotiated the terns of
Addendum No. 50 to the Collective Agreenent, dated Decenber 19,
1980, to govern the particular terns and conditions relating to
crews manni ng and operating Governnment of Ontario (GO conmuter
trains operating into and out of Toronto. GO Train service
originated in 1967, originally linking Cakville, Toronto and

Pi ckering. The service expanded substantially over the years, both
before and after the execution of Addendum No. 50. By Decenber of
1988 the system had grown to operate sonme 133 trains daily over six
separate rail comruter |ines servicing communities outlying

Met ropol i tan Toronto

In the fall of 1988 a decision was made to expand GO service to
Whi t by, Ontario on an hourly basis. This involved extending the
service an additional 7.9 mles fromPickering to Wiitby. In the
result all GO Transit assignnments were abolished and on November 17,
1988 the Conpany readvertised the positions, to include assignhnments
runni ng through to Wiitby. Five new Lakeshore Line assignnents were
establ i shed, three of which were hone-terminalled at Wiitby. In the
result, crews which were previously hone-termnalled at Mmco
became hone-termnalled at Wiitby. Additionally, the expanded
service involved an increase in the nunber of enpl oyees from
twenty-one crews servicing the Lakeshore route to twenty-six crews
with the expanded service.

The Union cites three factors which it submits constitute adverse
effects flowing fromthe change in operations, which it
characterizes as a material change within the terns of Article 79 of
the Collective Agreenent. That article provides, in part, as
fol |l ows:

79.1 The Conpany will not initiate any material change in working
conditions which will have materially adverse effects on
enpl oyees wit hout giving as nuch advance notice as possible to
t he General Chairman concerned, along with a full description
thereof and with appropriate details as to the contenpl ated
ef fects upon the enpl oyees concerned. No material change will
be made until agreenent is reached or a decision has been
rendered in accordance with this paragraph.

(b) while not necessarily linmted thereto, the neasures to
m nim ze adverse effects consi dered negotiabl e under
sub- paragraph (a) of this paragraph may include the
fol | ow ng:



(1) Appropriate timng

(2) Appropriate phasing
(3) Hours on duty

(4) Equalization of mles
(5) Work distribution

(6) Adequate acconmpdati on
(7) Bulletining

(8) Seniority arrangenents
(9) Learning the road

(10) Eating en route

(11) Working en route

(12) Layoff benefits

(13) Severance Pay

(14) Maintenance of basic rates
(15) Constructive mles
(16) Deadheadi ng

The foregoing list is not intended to inply that any particular item
wi |l necessarily formpart of any agreement negotiated in respect of
a material change in working conditions.

(k) When Material Change Does Not Apply

This Article does not apply in respect of changes brought about by
the normal application of the collective agreenment, changes
resulting froma decline in business activity, fluctuations in
traffic, traditional reassignnents of work or other normal changes
i nherent in the nature of the work in which enpl oyees are engaged.

Firstly, the Union submts that the establishnment of a new hone
termnal for three crews at Whitby is a material change with an
adverse effect on the enpl oyees involved. Secondly, it nmintains
that the increase in crews and the nunber of enployees in the system
has resulted in a net reduction in mleage opportunities avail able
on average to the enpl oyees working assi gnnments on the Lakeshore
system In this regard its representative advances figures to show
that on a nonthly basis some 312 nmiles of work opportunity have been
| ost per empl oyee on the Georgetown and Lakeshore Lines. This, the
Uni on argues, is due in part to the fact that crews are required to
undergo a forty minute delay at Wiitby to acconmpdate train
schedul i ng. Lastly, the Union submts that the enpl oyees who work on
weekends have been adversely affected, as evidenced by the fact that
they are conpelled to forego the |unch hour which they previously
used to take, and to eat during the forty m nute |layover in Witby,
if they wish to maintain the same | evel of m|eage earnings which
they had prior to the introduction of the Whitby Service.

The Conpany argues that the actions which it took do not constitute
a material change within the neaning of Article 79 of the Collective
Agreenent, and in particular are excluded by the operation of

sub- paragraph (k) of that provision. Its representative submts that
the extension of the GO Service to Wiitby is not unlike an increase
intraffic to service an industrial client, and argues that the

adj ustment in assignnent and changes in the number of crews and

enpl oyees are normal changes inherent in the nature of the work of
runni ng trades enployees. Citing the fact that many of the GO Train



wor k assignnents involve linted mleage and the paynment of

enpl oyees on the basis of the nil eage guarantee, the Conpany's
spokesperson suggests that the Union has failed to disclose any
adverse affects of genuine substance in the circunstances of this
case.

The Arbitrator has difficulty accepting the entirety of the

subm ssi on of the Conpany in this case. For the reasons related in a
nunber of prior awards of this Ofice |I would be inclined to agree
that the changing of the honme term nal would not, in and of itself,
constitute a material change within the meaning of Article 79 (see
CROA 332 and 1444). However other considerations in this case |end
support to the Union's position. As a general matter, | aminclined
to reject the Conpany's suggestion that the extension of GO Service
to a newtermnal, with hourly commuter service, is conparable to
provi ding additional service to a freight custoner, and therefore
falls within sub-paragraph (k) of Article 79.

As the awards of this Ofice have previously noted, the provisions
of Article 79 themselves reflect the parties' understandi ng of what
constitutes material changes in working conditions resulting in
materially adverse effects on enployees. In dealing with the inpact
of the introduction of ground-to-cab radios in yard service at
Calgary, in a grievance concerning the Canadi an Pacific Railway
Conpany and this Union, construing the | anguage of a sinmlar
provision in CROA 221 the Arbitrator nmade the foll ow ng
observations:

The use of the ground-to-cab radi os would certainly affect the
manner in which work is perfornmed by yard crews. The change in

nmet hod made possible by the use of radios will, it is contenplated,

| ead to changes in staffing of yard crews, at least in sone

i nstances. That is to say, there may be reductions in yard crews and
enpl oyees displaced as a result of the introduction of ground-to-cab
radi os. The conpany does not contenplate any reduction of
assignnments: it is the staff of the crews perfornming the assignnents
whi ch nmay be reduced. For exanple, an assignnent now carried out by
a crew of three may in future be carried out by a crew of two.

The determ nation to reduce the size of the crew on any assignnent
i's one which can be made only pursuant to article 9 of the yard

rul es, attached to the collective agreenent. That article sets out
the procedure to be followed in nmaking the determ nation that a crew
is reducible, and the rights of enployees affected by such a
determination. It was the position of the conpany that the question
of reductions in yard crew, being dealt with in article 9 of the
yard rules, was not one that could be dealt with under article 47.
In this, the conpany relies on article 47(1)(1), referred to above,
which is as follows:

(1) This Article does not apply in respect of changes brought about
by the normal application of the collective agreenent, changes
resulting froma decline in business activity, fluctuations in
traffic, traditional reassignnent of work or other nornal
changes inherent in the nature of the work in which enpl oyees
are engaged. While a reduction in the size of a yard crew may
be made pursuant to article 9 of the yard rules, it is not the
sort of "normal" change referred to in article 47(1)(1), and



does not involve the sort of everyday application of the
col l ective agreenent there contenplated. Were a change in

wor ki ng conditions creates a situation in which it nmay be
possible to reduce the size of a nunber of yard crews, it surely
nmust be said that such a change is a ~“material'' change within
the neaning of article 47, in that it leads to adverse effects
on enpl oyees of a sort which may be mnim zed by neasures such
as those set out in article 47(1)(c). For this reason it is ny
conclusion that the introduction of ground-to-cab radios is a
mat eri al change in working conditions, and that it will have
materially adverse effects on enpl oyees.

(See al so CROA 1167.)

Wil e the foregoing passage deals with a reduction in work
opportunities by the reduction of crews, it is, in ny view, no |ess
pertinent to the objects of Article 79 to relieve against the |oss
of work opportunities when available mles are substantially
reduced. It is, in ny view, significant that the nmeasures that are
deened negotiable within the terns of Article 79 include such
factors as the equalization of mles, eating enroute, constructive
nm |l es and deadheading. While it may not necessarily be asserted that
any neasure which inpacts any of these areas is, of necessity, a
mat eri al change, the listing of these factors in Article 79 give
some sense of the kinds of adverse inpacts contenpl ated by that
provi si on.

In the case at hand the material filed by the Union discloses, prim
facie, that the establishnent of the new terminal at Whitby, and the
extension of GO Service to that point, has resulted in a reduction
in the average nonthly miles available to be worked by enpl oyees
within the system Wth the inplenentation of additional crews, the
requi renent of a forty mnute delay at Whitby and a relatively snall
addition of mles to the system the ratio of available mles to
enpl oyees on a nonthly basis has been reduced. It further appears
that, as a practical matter, sone enpl oyees have been conpelled to
forfeit their neal period to maintain the prior |evel of mleage

wor ked on weekend runs.

Both parties acknow edge that it is difficult to know with any
precision the precise inpact of the Witby change as it m ght apply
on an enpl oyee-to-enpl oyee basis. That, it seens, is because of the
conplexity of the GO Train system work schedul e and the many

vari abl es which can bear on enpl oyees' overall earnings. On the
basis of the prima facie evidence before nme, however, which | nust
concl ude remai ns unrebutted by the Conpany, | amconpelled to

concl ude that there appears to have been a reduction in mleage
earni ngs opportunities for enployees as a result of the changes

i npl emrented to the extension of service to Witby. Wether those

i mpacts are margi nal or substantial in their practical application
is not a mtter to be determned at this stage of the dispute.
Suffice it to say that the Union has denonstrated that the extension
of service to Wiitby did constitute a material change in working
conditions as contenplated within the terns of Article 79 of the

Col | ective Agreenent, and that that provision was violated by the
Conmpany in that it failed to give notice of that change to the Union
pursuant to the provisions of Article 79.



The Arbitrator cannot, however, accept the nerits of the Union's
position in respect of its claimfor an additional day's pay for
each tour of duty filed under the provisions of paragraph 9.5 of
Article 9 of the Collective Agreenent. The Arbitrator accepts the
subm ssi on of the Conpany that Article 9.5 deals with the paynent of
enpl oyees for extra service between regular laid out day's trips, in
the sense that they do work above and beyond that associated with
their regular assignnment. Quite apart from whether the Conpany
properly conplied with the terns of Article 79 of the Collective
Agreenment, the enployees in question were renmunerated in accordance
with the performance of their regular assignnent and were not
required to performextra service within the contenpl ati on of
Article 9.5. That part of the grievance nust therefore be di sm ssed.

For the foregoing reason the grievance is allowed, in part. The
Arbitrator finds and declares that the Conpany initiated a materi a
change in working conditions having materially adverse effects on
its enployees within the nmeaning of Article 79.1 of the Collective
Agreenment by instituting the extension of service to Whithy, in
conjunction with an increase in the nunber of crews. The Conpany is
therefore directed to conply with the provisions of Article 79.1 in
respect of this matter, and to undertake negotiations with the Union
as contenplated within Article 79.1. For the purposes of clarity,
nothing in this award shoul d be taken as conclusive of the nerits of
the Union's claimwith respect to the degree of adverse effect on
any particular enployee or group of enployees, as that is a matter
which will only be determ ned upon cl oser exam nation by the
parties.

April 12, 1991 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



