CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2141
Heard at Montreal, Tuesday, 14 May 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The nunber of hours to be included in the guarantee of M. C
Carrier established under Miintenance of Earnings.

JO NT STATEMENT OF | SSUE:

The grievor, M. C. Carrier, was on sick |eave from April 15, 1989,
to February 21, 1990. Upon his return to work, he was entitled to
Mai nt enance of Earnings protection under Article E of the Specia
Agr eenent .

In pay periods 3, 4 and 5, he was paid as if he had a guarantee of
160 hours for 4-week period. The Corporation then reduced his
guarantee to 144 hours based on a reassessment of M. Carrier's
earnings prior to the service reductions of January 15, 1990.

The Brotherhood contends that the Corporation has violated Article 7
of the Suppl enmental Agreenent and Article 4.1 of Collective
Agreenent No. 2. The Brotherhood believes M. Carrier's guarantee
shoul d be 160 hours per 4-week period and that it was unfair to
deternmine his average earnings by using one of the slowest traffic
peri ods of the year

The Corporation maintains that M. Carrier was over-conpensated in
pay periods 3, 4 and 5, and that his guarantee was correctly
readjusted to 144 hours based on his actual earnings for the 4-week
period i mediately prior to his sick |eave.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

C. Poll ock Seni or Officer, Labour Rel ations, Mntrea

D. Fisher Seni or Officer, Labour Relations, Mntrea

J. Kish Seni or Advi sor, Labour Rel ations, Custoner Service
Mont rea

D. Wl k Manager, Customer Services, W nnipeg

P. Hughes Qbserver



And on behal f of the Brotherhood:

R J. Stevens Regi onal Vi ce-President, Toronto
A Cerilli Regi onal Vi ce-President, W nnipeg

AWARD OF THE ARBI TRATOR

The sole issue raised in this grievance is the nethod by which the
mai nt enance of earnings protection of M. C. Carrier is to be

cal cul ated. The Brotherhood submits that during negotiations for the
Speci al Agreenment in relation to the service reductions of January
15, 1990 it was agreed that for the purposes of enploynent security
spare board enpl oyees would be classified as a full-tinme position.
On that basis it submits that Article 4.1 should apply, whereby
enpl oyees in assigned service are enployed on the basis of a
forty-hour week and a 160-hour guarantee. This, the Brotherhood s
representative submts, was the understanding reached between the
parties in the negotiation of the Special Agreenent.

The docunentary evidence before the Arbitrator | eaves that position
in some doubt. In anticipation of the General Bid for Collective
Agreenent No. 2 the Corporation negotiated with the Brotherhood and,
ultimately, issued instructions to the attention of enployees. The

i nstructions issued in respect of spare board assignnments read, in
part, as foll ows:

Spare Boards, for the purposes of Enploynment Security only, will be
considered as regular full-tinme assignnents.

Enmpl oyees who were not awarded a full-tine position as a result of
the Decenber 4, 1989, General Bid will be assigned in seniority
order to spare boards as required.

Ear ni ngs protection for Enmpl oynent Security Enpl oyees assigned to
Spare Boards will be as follows:

1. If an enployee cane froma regul ar assignnent to the spare board
as a result of the change, such enployee would be entitled to the
same earnings he had on his |ast assignnent.

2.  An enployee who is presently on the spare board and remains on
the spare board effective January 15, 1990, would be entitled to his
| ast four week average period (Decenmber 8, 1989 -- January 4, 1990)
with a m nimum of 144 hours and a maxi mum of 160 hours. If enpl oyee
was reduced in classification of board then the higher rate of pay
will be protected providing the enpl oyee protects the highest rated
position available to him

It is common ground that M. Carrier would fall under sub-paragraph
2 above, having been an enpl oyee on the spare board effective
January 15, 1990. However, because he was on sick |eave from Apri



15, 1989 to January 21, 1990 he was not in a position to receive
earnings during the four week average period between Decenber 8,
1989 and January 4, 1990.

The evidence of the conmuni cati on between the parties, however,
during the course of their discussions concerning the inplenentation
of the Special Agreenent indicates that they turned their mnds to
the entitlenment of persons in the position of the grievor. On
Decenber 11, 1989 the Corporation's Manager of Labour Rel ations
wrote to the Brotherhood' s spokesperson in Special Agreenent
negotiations a letter relating to the clarification of the Specia
Agreenent as di scussed between the parties. It reads, in part, as
fol |l ows:

This has reference to our various tel ephone conversations, neetings,
etc. relative to the application, interpretation or clarification of
the new Speci al Agreenent, Menorandum of Agreenent, etc. The
following is a list of the mpjority of the points discussed.

8. Spareboards for Collective Agreement No. 2.

e) Earnings Protection for Enploynent Security Enpl oyees assigned
to Spareboard.

i) Enployee cane froma regular run. Such enpl oyee woul d be
entitled to the conpensation of his last assignment.

ii) Enpl oyee was on Spareboard and remains on Spareboard.

Such enpl oyee woul d be entitled to his |last four week average with a
m ni nrum of 144 hours and a maxi mrum of 160 hours. |f enployee was
reduced in classification of board then the higher rate of pay wll
be protected providing the enpl oyee protects the highest rate
available to him

(enphasi s added)

The record indicates, beyond controversy, that the above statenent
of the application of earnings protection for enploynment security
enpl oyees assigned to the spare board was not objected to or grieved
by the Brotherhood until the instant grievance was | odged on Apri

24, 1990.

The negoti ati on of the Special Agreement and the clarification of
the application of its ternms in advance of its inplenentation was a
matter of great inportance to both the Corporation and the

Brot herhood. The letter fromthe Corporation's Manager of Labour

Rel ations to the Brotherhood's spokesperson on Decenber 11, 1989 was
of obvious significance to both parties as it was cont enporaneous
with the Special General Bulletin posted Decenber 4, 1989 and prior
to the job awards posted on the Award Bulletin of Decenber 20, 1989.

The | anguage of the communication fromthe Corporation to the
Br ot her hood' s spokesperson, particularly as reflected in
sub- paragraph 8(e)(ii), as regards the nmaintenance of earnings



protection of enployees who were on the spare board and renmain on
the spare board would clearly support the position taken in these
proceedi ngs by the Corporation. Under the terns of that provision an
enployee is entitled to his or her |ast four-week average, with a

m ni rum of 144 hours and a maxi mum of 160 hours. It is common ground
that the | ast four-week average of earnings for M. Carrier was

bel ow t he m ni mum of 144 hours.

In the Arbitrator's view, in the circunmstances surrounding the
application of the Special Agreenent, if the Brotherhood was in

di sagreenment with the terns of inplementation contained in the
letter fromthe Corporation on Decenber 11, 1989 it was i ncunbent
upon it to so advise the Corporation. Absent any such objection or
protest, | amsatisfied that the Brotherhood nust be taken to have
acqui esced in the formula put forward by the Corporation.

That, noreover, appears to be supported by the content of the

i nstructions issued to enployees by the Corporation, again wthout
obj ection by the Brotherhood. Paragraph 2 of that docunment advises
enpl oyees that they are entitled to their |ast four-week average
peri od between Decenber 8, 1989 and January 4, 1990, with a m ni mum
of 144 hours and a maxi mum of 160 hours. There is, plainly on the
face of that docunent, no guarantee of 160 hours based on an
extrapolation fromArticle 7 of the Suppl enental Agreenment and
Article 4.1 of the collective agreenent. While it appears that
during the weeks in question nost enployees in spare board service
earned t he maxi mrum of 160 hours, there is nothing in principle to
have prevented t hem havi ng reduced earnings to the m ni num of 144
hours.

The thrust of the Brotherhood's grievance is that the grievor's | ot
is unfair because he was not at work during the four weeks in
qguestion. The Brotherhood, however, has been unable to refer the
Arbitrator to any provision of the Special Agreenent, the

Suppl enent al Agreenent or the Collective Agreenent which would
entitle the grievor to the guarantee of the 160 hours cl ai ned.
Absent any cl ear and unequi vocal |anguage to support the concl usion
it seeks, and particularly given the contrary |anguage of

conmuni cati on between the parties as reflected in the Corporation's
letter, the Brotherhood' s position cannot be accepted.

For the foregoing reasons the grievance nust be di sm ssed.

May 17, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



