CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2144
Heard at Montreal, Tuesday, 14 May 1991
concerni ng
ONTARI O NORTHLAND RAI LWAY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
Dl SPUTE:
Cl ai m of Loconotive Engi neer W Sykes for not having been utilized
on a yard extra engine for 1800 hours on June 21, 1990. Cl ai ned
under Article 3.7 of Agreenent No. 8.
JO NT STATEMENT OF | SSUE
On June 21, 1990, W Sykes worked his regular assignment 0800 to
1600 hours and his nane was regi stered for a sixth shift under
Article 3.7(a).
An extra yard engine was required for 1800 hours on June 21, 1990.
As the spareboard was exhausted, an Engi ne Servi ce Brakeman was

called for that extra

The Brot herhood contends that W Sykes was entitled to the extra
engi ne.

The Conpany rejected the claim

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) G HALL (SGD.) P. A. DYMENT
GENERAL CHAI RVAN PRESI DENT

There appeared on behal f of the Conpany:

M J. Restoule -- Manager, Labour Rel ations, North Bay
D. K. Hagar -- Superintendent, Train Operations,
Nort h Bay

And on behal f of the Brotherhood:

G Hall, -- General Chairman, Quebec City

AWARD OF THE ARBI TRATOR

The instant claimis made under Article 3.7 of the collective



agreenent. It provides as foll ows:

3.7 Spare Board Engi neers Not Avail abl e Regul arly assigned engi neers
will be permtted to work a sixth shift in their work week
ei ther between shifts or on an assigned rest day when there are
no spare engi neers avail able, provided the follow ng conditions
are fulfill ed:

(a) Engineers desiring such work will make application in
witing to work a sixth shift in the work week

(b) The senior engineer so available will be called when such
call will not interfere with himfilling his regul ar
assi gnment .

(c) An engineer who has indicated that he is available for such

work will accept all calls until he cancels his application
in witing.
(d) Engineers who fail to respond to calls will not again be

called until they have indicated in witing that they are
agai n avail abl e.

The material before the Arbitrator establishes, beyond controversy,
that the spare board was fully depleted when an extra yard engi ne
was required for a tour of duty at 1800 hours on June 21, 1990. It
is also coomobn ground that the grievor, Engineer W Sykes, had
registered in witing his desire to work a sixth shift.

The issue in dispute is relatively sinple. The Conpany nai ntains
that the phrase ". . . when there are no spare engi neers avail abl e"”
found in Article 3.7 contenplates the unavailability of all persons
qualified to work as engineers, including engine service brakenen.
On that basis it maintains that it was entitled to call an engine
service brakeman to operate the extra yard engine on the day in
question. The Brotherhood, on the other hand, asserts that the right
to call an engine service brakeman had not yet matured, and that the
Conmpany was under a prior obligation to assign a sixth shift to an
engi neer in yard service as contenpl ated under Article 3.7. It
submits that that obligation is triggered when there are no | onger
any engi neers avail able on the spare board, regardless of whether
engi ne service brakenen are avail abl e.

In the Arbitrator's view the interpretation of Article 3.7 advanced
by the Brotherhood nust be preferred. Firstly, the purpose of the
provi si on supports the conclusion which it argues. It does not
appear disputed that the sixth shift opportunity was added into the
col l ective agreenent for the benefit of yard service engineers, in
recognition of the fact that their earnings are generally nore
limted than those of engineers in road service. G ven that
fundanmental intention, as well as the |anguage of the provision
itself, the Arbitrator cannot accept the suggestion of the Conpany's
representative that the sixth shift is not a mandatory provision,
but is rather directory and remains in the discretion of the
Conmpany. Wiile the term"will" is used, it is clear fromthe
context of the provision that an exchange of obligations was



i ntended. An engi neer who has signed on as being available for a
sixth shift is under an obligation to accept calls, failing which he
may be renoved fromthe Iist, while the Conpany, on the other hand,
is under an obligation to call the senior engineer avail able so | ong
as to do so would not interfere with his or her regular assignment.
Moreover, it is inplicit in the decisions of this Ofice in CROA 160
that the | anguage of Article 3.7 is nmandatory.

Secondly, the arbitral jurisprudence respecting canons of
construction are supportive of the Brotherhood' s approach. It is
wel | established that headings found within a collective agreement
may be referred to by arbitrators as a nmeans of better understanding
the intention of the parties in respect of a particular section
which falls under them (See Seavi ew Manor Corp. (1986) 27 L.A. C
(3d) 50 [Quthouse]; Council of Printing Industries of Ontario
(1964), 15 L.A.C. 318 [Reville] and, see, generally Brown & Beatty,
Canadi an Labour Arbitration, third ed., 4--27.)

Article 3.7 is headed "Spare Board Engi neers Not Available". In

the Arbitrator's view that headi ng provides a clear indication of
the intention of the parties. It is comopn ground that engine
servi ce brakemen are not spare board engineers, until such tinme as
the spare board is augnented to bring themw thin that class of
service. In the instant case the engine service brakenman called to
operate the extra yard engi ne on June 21, 1990 was not a spare board
engi neer, and indeed no spare board engineers were available. In
those circunstances, having regard to the heading of Article 3.7, |
am satisfied that the Conpany was under a first obligation to permt
a regularly assigned engineer to work a sixth shift as contenpl at ed
by Article 3.7 of the collective agreenent. It is not disputed that
the grievor, Loconpotive Engi neer W Sykes, was the senior engineer
so available at the tine in question. | amtherefore satisfied that
because there were no spare board engi neers avail abl e the enpl oyer
was under an obligation to offer a sixth shift assignnment to
Loconoti ve Engi neer Sykes on June 21, 1990, and that in failing to
do so it violated the provisions of Article 3.7 of the collective
agreenent.

For the foregoing reasons the grievance is allowed. The Arbitrator
directs that the tinme claimsubnmtted by Loconotive Engi neer W
Sykes be paid forthwth.

May 17, 1991 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



