CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2147
Heard at Montreal, Thursday, 16 May 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Whet her seven (7) enployees at Moncton, N. B., have retained their
seniority under Collective Agreenent No. 2.

JO NT STATEMENT OF | SSUE:

In February 1986, the grievors (A Bertrand, R Bourque, M Corm er
B. L,ger, D. LePage, P. Lorette and C. Robichaud) transferred
voluntarily from Col |l ective Agreenent No. 2 to Collective Agreenent
No. 1, to be trained for ReserVIA related positions of Tel ephone
Sal es Agents or Counter Sales Agents. In 1989, their nanes were
renoved from Col | ecti ve Agreenent No. 2 pursuant to Article 11.8.
In January 1990, after the inplenentation of the Article J notice,
the Corporation denied these enpl oyees the benefits of Enpl oyment
Security under the Special and the Suppl enental Agreenents as the
Corporation determ ned that they did not have four (4) or npbre years
of seniority.

The Brotherhood contends that the Corporation has violated Article
11 of Collective Agreenment No. 2, the Special Agreenment and the
Suppl erent al Agreenent. The Brotherhood argues that as the grievors
were never recalled for work under Collective Agreement No. 2, they
shoul d never have been renoved fromthe Collective Agreenent No. 2
seniority list.

The Corporation declined the grievance at all steps of the grievance
procedure. The Corporation contends that the grievors could have
hel d work under Collective Agreenent No. 2 and they therefore |ost
their seniority, under that Agreenent after six (6) nonths, and
further, that the grievance was untimely as Article 11.4 of

Col l ective Agreenent No. 2 requires that protests pertaining to
seniority nmust be submitted within sixty (60) cal endar days fromthe
date the seniority list is posted.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:



C. Poll ock -- Senior Oficer, Labour Rel ations,
Mont r ea

D. Fi sher -- Senior Oficer, Labour Rel ations,
Mont r ea

And on behal f of the Brotherhood:

T. A Barrons -- Representative, Moncton
G T. Mirray -- Regional Vice-President, Moncton
R. Denni s -- Local Chairperson, Mncton

AWARD OF THE ARBI TRATOR

On the basis of the material filed the Arbitrator is satisfied that
none of the grievors lost their seniority under Collective Agreenent
No. 2. In this regard | accept the subm ssion of the Brotherhood
that each of themtransferred into the bargaining unit under

Col l ective Agreement No. 1 at a time when they were laid off under
Col l ective Agreenment No. 2. On that basis they could not be said to
have lost their seniority under the ternms of Article 11.8 at the
expiration of a six-nonth period. That article, by its own terns,
applies to enployees who transfer ““while filling positions under
this Agreenent''. | amsatisfied that the grievors all fell within
par agraph 2 of the agreed ternms governing enployee initiated
transfers fromagreenent No. 2 to vacancies in agreenment No. 1 at
Monct on, New Brunswi ck. That paragraph is as foll ows;

2. Enpl oyees who are Laid Of from Agreement No. 2 at the tinme of
transfer to vacancies in Agreenent No. 1. Enployees in category
2 above who are released fromOB.S. and are accepted for
vacancies in positions covered by Agreement No. 1, including

ReserVIA training, will not have protection of their O B.S.
seniority. Such enployees will be subject to recall by OB.S
and failure to respond to any such recall will result in

forfeiture of Agreenment No. 2 seniority.

It is apparent fromthe foregoing provision that the enpl oyees in
question were entitled to recall to work under Coll ective Agreenent
No. 2, and that they would forfeit their seniority under that
col l ective agreenent only if they failed to respond to such a
recall. The Corporation seeks to rely on the fact that there was a
hiring of enployees into the bargaining unit under Collective
Agreerment No. 2 during the tine the grievors were under service in
Col | ective Agreenent No. 1, and that they did not then respond to a
recall. The evidence, however, does not sustain the Corporation's
assertion. There is no docunented evidence before the Arbitrator to
confirmthat any of the grievors was in fact tel ephoned or otherw se
contacted at the time of the purported recall. On the other hand,

t he Brotherhood has tendered in evidence sworn affidavits from each
of the grievors attesting that they received no call and no witten
conmuni cation in the nature of a recall to work at the tine

enpl oyees were being hired into service under Collective Agreenent
No. 2. On balance, the Arbitrator is inclined to prefer the evidence
of the Brotherhood in this regard. In so doing | am not unm ndful of
the many cases in which the Corporation and other railway enployers



have denonstrated little difficulty in tabling calling records and
simlar docunents to sustain their position in cases which involve
comuni cati ons between enpl oyer and enpl oyee which can affect their
|l egal relations. In the absence of any such docunentation, or any
adequate explanation for its absence, | see no reason to disbelieve
the contrary assertions nmade by each of the grievors.

The Corporation next seeks to rely on the fact that the grievors
nanmes woul d not have appeared on the seniority list under Collective
Agreement No. 2 as of January 1989. It subnmits that any dispute
concerning their seniority status should have been filed within
sixty days, at that tinme, as contenplated under Article 11.4 of the
col l ective agreenent which provides as follows:

11.4 Protests in regard to seniority status nmust be submitted in
writing within 60 cal endar days fromthe date seniority lists
are posted. When proof of error is presented by enpl oyees or
their representative, such error will be corrected and when so
corrected, the agreed upon seniority date shall be final. No
change shall be made in the existing seniority status of
enpl oyees unl ess concurred in by the Regional Vice-President of
t he Brotherhood. A supplenental bulletin will be issued by the
Cor poration and posted by June 30th of each year show ng any
corrections to the seniority list as provided for above.

(enphasi s added)

The Arbitrator has two difficulties with the position of the
Corporation on this aspect of the case. Firstly, the enployer does
not deny that the changes to the seniority list effected in January
1989 were nmade without any notice or discussion involving the

Regi onal Vi ce-President of the Brotherhood, and that no concurrence
fromhi mwas obtained, as contenplated within the terns of Article
11.4. Secondly, it is not disputed that the seniority |ist governing
Col | ective Agreenent No. 2 may well not have been posted at the

Tel ephone Sal es Service office where the grievors were, for the npst
part, enployed. On bal ance, the Arbitrator can see no reason to
reject the subm ssion of the Brotherhood that in fact none of the
grievors was made aware of his or her rempval fromthe seniority
list until January of 1990, when they were called upon to exercise
their seniority rights in the face of the reductions in service
effective January 15, 1990. In the circunstances, having particul ar
regard to the fact that the Corporation adnmittedly did not consult
with the Brotherhood' s Regional Vice-President at the tine the
grievors were purportedly renoved fromthe seniority list, | find
the argunent of the Corporation's representative to the effect that
the enmpl oyees were charged with a first duty of vigilance in respect
of their seniority status to be |ess than persuasive, if not

i nequit abl e.

In the result, the Arbitrator is satisfied that the grievors could
only have lost their seniority under Collective Agreenent No. 2 if
they had failed to respond to a recall as contenplated in paragraph
2 of the joint docunment governing the terns of their transfer. For
t he reasons rel ated above, that condition has not been established
in evidence, and | am satisfied, on the bal ance of probabilities,
that they were never recalled. The renoval of their names fromthe



seniority |list under Collective Agreenent No. 2 was effected by the
Corporation in error, and must therefore be viewed as a nullity.

The Arbitrator finds and declares that the grievors all held
seniority under Collective Agreenent No. 2 effective January 15,
1990. They then had the status of enployees with at |east four years
of service within the contenplation of Article 7 of the Enpl oynent
Security and I ncome Mintenance Plan contained in the Suppl emental
Agreenent of the parties. They were, consequently, entitled to the
full rights and protections of Article 7 of the Suppl enenta
Agreenent, including the right to enploynent security status should
t hey have been unable to hold work as of January 15, 1990. The
Arbitrator therefore directs that the grievors be restored to the
seniority list under Collective Agreement No. 2, wi thout |oss of
seniority, and that they be conpensated for all wages and benefits
which they have |l ost as a result of the Corporation's violation of
the collective agreenent, with interest to be paid in respect of
their wages, given that the Brotherhood' s request in that regard was
not contested by the Corporation

May 17, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



