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Upon arrival, as M. Garneau was registering, the operator at Cochrane Station
contacted the Corporation and reported that M. Garneau was in violation of Rule
G
Subsequent |y,
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The Uni on maintains that the Corporation has not discharged the burden of proof
and that M. Garneau did not receive a fair and inpartial investigation. The

Uni on requests therefore that M. Garneau be reinstated into his enployment with
full conpensation for all time |ost.

The Corporation naintains that M. Garneau did violate Rule G
sufficient evidence to support the allegations brought against
opportunity to refute this evidence was given to M. Garneau.
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AWARD OF THE ARBI TRATOR

The first question to be answered in this grievance is whether,
there was a violation of Rule G which forbids the
I nasmuch as this concerns a conductor

pr eponder ance

consunption of al coho
responsi ble for the novenent of a passenger train,
such an infraction would normally be deserving of discharge.

i ndeed.

If proven,

of the evidence,
at wor k.

according to the

the charge is very serious

The inmportance of Rule G and the consequences resulting fromits violation were
expressed in CROA 1074 as foll ows:

As to the matter

ek

enpl oyees involved in the operation of trains.

“Tautomatic'

penalty, it wll

of the severity of the penalty inposed,
have been considered to be particularly serious offences in the cases of
Wi |l e di scharge may not
usual |y be appropriate,

viol ati ons of Rule

be an
where the violation is

established. A distinction has been drawn between those with prine

responsibility for train operation,

ot her nmenbers

is a narrow one:

the safety of

of atrain crew. Wile |
t he ot her
the train,

such as an Engi neman or
think that this distinction is proper, it
menbers of a train crew are indeed responsible for
and there is no doubt that severe discipline is

Conductor, and the



appropriate in the case of a Rule "G ' violation by any crew nenber. In every
case, however, all factors are to be considered.
The di spute in CROA 1074 concerned a baggageman and not a conductor. In the
particul ar circunstances of that case, given the |level of responsibility of the
enpl oyee, the fact that he was not visibly affected by the consunption of a
small quantity of beer some hours prior to his tour of duty, and in light of his
clear discipline record as well as his seniority, the arbitrator deened it
appropriate to reinstate himinto his enploynent w thout conpensation.
In the instant case, notw thstanding M. Garneau's twenty-seven years' service,
if the evidence establishes that he consumed al cohol during his tour of duty on
passenger train No. 143 on August 4, 1990 when, as the conductor, he was
responsi ble for the security of his train and its passengers, it would be
difficult to avoid the conclusion that discharge was the appropriate neasure of
di sci pline. However, in the Arbitrator's view, the evidence put forward by the
Corporation is insufficient to establish the alleged violation
The enpl oyer's case is based entirely on the evidence of a single person, M.
Tracy Lyttle, who was the operator on duty at Cochrane on August 4, 1990 when
the grievor's train arrived at the station. She relates that when M. Garneau
presented hinself at her counter he smelled of alcohol, his eyes were bl oodshot
and his conpl exi on was flushed. However another wi tness, Gerry MIller, an
enpl oyee of Ontario Northland Railway who was al so present, did not arrive at
the sanme conclusion. M. MIller supports the evidence of Ms. Lyttle concerning
the presence of a slight odour at the counter when
M. Garneau presented hinmself, but he was unable to affirmthat it was the odour
of al cohol. Furthernore, all of the witnesses to M. Garneau's conduct that
evening, including Ms. Lyttle, M. MIller and the two other crew nmenbers of
train No. 143, are in agreenent that they saw nothing abnormal in his speech or
physi cal behavi our on the day in question
It goes without saying that a serious accusation which involves grave
consequences requires a corresponding | evel of proof. Whatever may be the
opi nion of a fellow enpl oyee or an enployer, an arbitrator cannot, w thout
supporting evidence, elevate a suspicion concerning the condition of an enpl oyee
to the | evel of conclusive proof. (See CROA 1886.) However, that is not to say
that the Corporation is not able to protect its interests where the breath of an
enpl oyee is the sole indication of a possible violation of Rule G It can al ways
request that the enployee subnmit to a breathalizer test for valid and reasonabl e
grounds (see CROA 1886). In the instant case that was not done and all that is
before the Arbitrator is contradictory and uncertain evidence which | nust judge
to be insufficient to support so serious an accusation
For these reasons the grievance is allowed. M. Garneau is to be reinstated into
his enpl oynment without | oss of seniority and with conpensation for |oss of wages
and benefits. As the Arbitrator has concluded that there was not just cause for
the inmposition of discipline, it is unnecessary to exam ne the contention of the
Uni on concerning the procedure which was followed by the Corporation during the
di sci plinary investigation.
June 14, 1991 (Sgd.) M CHEL G PICHER

ARBI TRATOR



