CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2155
Heard at Montreal, Tuesday, 11 June 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Policy grievance concerning the cal cul ation of pay for enpl oyees
wi t h Mai ntenance of Earnings protection under Article E of the
Speci al Agreement.

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that enpl oyees who work regular part-tine
assignnments (less than 40 hours per week), on shifts outside regular
hours, which are entitled to shift differentials under Article 32.1
of Collective Agreement No. 1, should be paid the associated shift
differential for actual hours worked over and above their

Mai nt enance of Earnings incunbency rate.

The Corporation contends that there has been no violation of Article
32.1, as the shift differentials were included in the cal cul ation of
i ndi vi dual mai ntenance of earnings incunbency rates and that it is
obliged to pay enployees the greater of their actual earnings or
their incunbency rate, which ever is higher

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

C. Poll ock -- Senior Oficer, Labour Rel ations,
Mont r ea

R Wesl ey -- Senior Negotiator & Advisor, Labour
Rel ati ons, Montreal

D. Fi sher -- Senior Oficer, Labour Relations,
Mont r ea

J. Kish -- Seni or Advisor, Labour Rel ations,
Mont r ea

And on behal f of the Brotherhood:

G T. Miurray -- Regional Vice-President, Mncton
A Cerrilli -- Regional Vice-President, W nnipeg
R. Denni s -- Representative, Moncton



K. Sing -- Representative, Halifax

AWARD OF THE ARBI TRATOR

The instant claimis for the payment of shift differential under
article 32.1 of the collective agreement. That provision is a
fol |l ows:

32.1 Effective July 1, 1989, enployees whose regul arly assigned
shifts conmence between 14: 00 and 21:59 hours shall receive a
shift differential of 40 cents per hour, and enpl oyees whose
regul arly assigned shifts conmence between 22:00 and 05:59
hours shall receive a shift differential of 45 cents per hour
Overtime shall not be calculated on the shift differential nor
shall the shift differential be paid for paid absence fromduty
such as vacations, general holidays, etc.

The dispute relates to the entitlement of enployees to shift
differential when they work during hours contenplated within article
32.1 of the collective agreenent when they are in receipt of

mai nt enance of earnings protection under the ternms of the collective
agreenent, and where their incunbency is calculated on hours of work
whi ch do not include any shift differential. The preanble of the
Speci al Agreenment of Novenber 19, 1989 which establishes

i ncunbencies for off-train enployees contains, in part, the

foll owi ng definition:

The term "rate of position"” for off-train enpl oyees is defined as
fol |l ows:

"The rate that the enployee regularly receives on the position on
whi ch he was | ast enpl oyed, exclusive of incidental overtine.
Included in rate of position would be such itens as shift
differential and clock punching paynments, etc."

(enphasi s added)

The Brotherhood' s claimdoes not extend to an enpl oyee who, prior to
January 15, 1990 regularly worked forty hours a week during hours
which attract shift differential within the contenplation of article
32.1. Should such an individual now be working reduced hours which
still fall within that time frane, the Brotherhood acknow edges t hat
the cal cul ation of the enpl oyee's incunmbency already provides for
shift differential. The claimis |imted to the enpl oyee who, prior
to January 15, 1990, worked hours outside the work periods
contenplated in article 32.1, and whose incunbency rate does not

i ncl ude any anount in respect of shift differential. It submits that
an enpl oyee who, for exanple, previously worked a forty hour week in
that circunstance, and is now assigned to a reduced work period of
twenty hours per week, and whose hours of work fall within the tines
contenplated in article 32.1, should, in addition to his or her

i ncunbency rate, further be paid the shift differential for al

hours actually worked within the periods described in article 32.1.

The Corporation takes a different view It submits that to the
extent that the enployee in the exanple above works only twenty



hours, and is paid for a full forty hours based on his or her

i ncunmbency, a part of the overage can be deened to be in respect of
shift differential, and that no violation of article 32.1 is

t heref ore discl osed.

The Arbitrator cannot accept that position. Rate protection and

i ncunbenci es established under the terns of the Special Agreenent,
or alternatively, under the terns of the Suppl enental Agreenent
between the parties are conceived for a very specific purpose which
is distinct and apart fromthe purpose of shift differential

I ncunbency protection is established as a neasure to assure to an
enpl oyee who has been displaced fromhis or her regular position
into a lower rated position, and/or into a position with fewer

avail abl e hours of work, suffers no reduction in total wages. The

i ncunbency is, in effect, a guarantee of wages based on the earnings
of the enployee prior to the reduction in operations which

occasi oned his or her displacenent.

Shift differential, on the other hand, is established in this
agreement, as in other collective agreenents, for the purpose of
conpensati ng enpl oyees whose hours of work are scheduled at tines
that are inconvenient, and which would otherw se be available to
enpl oyees for their own rest or |eisure. Boards of arbitration have
| ong recogni zed the particular characteristics of shift
differential, and have rul ed repeatedly that the paynent of shift
prem uns at the sanme tine as the paynent of other paynents, such as
overtime prem uns, does not constitute double paynent or pyramn ding.
(See, e.g., Re Associated Freezers of Canada Ltd. and Teansters

Uni on, Local 419, (1979) 23 L.A.C. (2d) 40 (Burkett) and Re Texaco
Canada Ltd. and O, Chenical and Atomic Wrkers, Local 9-599,
(1975) 10 L.A.C. (2d) 221 (sShine).)

What the instant case discloses is that the Corporation has denied
the payment of shift differential to enployees whose rate protection
or incunbency contains no elenent of shift differential and whose
actual hours of work fall within the hours contenpl ated under
article 32.1 of the collective agreenent. In the Arbitrator's view
the terms of that article are clear and unequivocal. They
contenpl ate that enpl oyees working within those hours are to be
conpensated for their inconveni ence by being paid the prem unms

provi ded for work performed during the hours identified within the
article. There is no qualification of that right for enployees who
al so have incunmbency rate protection. As noted above, in the case of
enpl oyees whose incunbency rate already includes allowance for shift
differential, no claimcan be nade. Where, however, the incunmbency
of an enpl oyee does not contain any element in respect of shift
differential, and his or her hours of work fall within the hours
contenpl ated, there is no basis on which the Arbitrator can concl ude
that the Corporation can avoid the paynent of shift differentials
for hours actually worked within the contenplation of article 32.1.

For the foregoing reasons the grievance nust be all owed. The
Arbitrator finds and declares that the Corporation has violated the
provi sions of article 32 and directs the Corporation forthwith to
pay shift differentials to enpl oyees whose i ncunbenci es do not
contain any element of shift differential and whose hours of work
fall within those contenplated in article 32. As requested by the



Br ot herhood, | nake no order, for the tine being, with respect to
conpensation for the wage clains of enployees who have been
affected, and retain jurisdiction in the event that parties are not
able to reach a settlenent on that issue.

June 14, 1991 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



