CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2157
Heard at Montreal, Tuesday, 11 June 1991
concerni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

A request for reinbursenent of airfare and incidental expenses for
Messrs. St. Germain, Collins and Fontaine, who flew home from
Vancouver to W nni peg.

JO NT STATEMENT OF | SSUE:

On Cctober 7, 1989, VIA Train 1 (ex Wnnipeg) collided with an
autonobile at a level crossing near lrvine, Al berta. The grievors
rendered first aid assistance to the injured occupants of the
autonobil e at the accident site. After being rel eased fromthe
accident site by the police, the grievors returned to duty on board
the train and worked the rest of the journey through to Vancouver.
Upon arrival at Vancouver, the enployees asked to be fl own hone at
the Corporation's expense. They were advi sed that they could book
sick and VIA would provide themw th bedroons and neal s aboard the
train to Wnnipeg or they could fly hone at their own expense.

The enpl oyees then went to the Enmergency ward of Vancouver Cenera
Hospi tal .

Dr. Alan Chu exanined the three and recommended that they " not
travel by train hone.'’

On Cctober 9, 1989, the grievors booked sick and flew honme from
Vancouver to W nni peg.

On Cctober 25, 1989, the Brotherhood grieved at Step 1 that the
enpl oyees shoul d be conpensated for the airfare and incidenta
expenses incurred to return hone.

The Corporation has declined the grievance at all steps of the
gri evance procedure.

The Corporation argues that the issue is not arbitrable as no

enpl oyee has been disciplined or discharged and no article or

par agraph of an article of Collective Agreenment No. 2 has been
vi ol at ed.

The Corporation naintains that only issues contenplated in Article
25.2 may be referred to the Canadian Railway O fice of Arbitration



FOR THE BROTHERHOQOD: FOR THE CORPORATI ON

(SGD.) T. MGRATH (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

D. Fisher -- Senior Oficer, Labour Rel ations,
Mont r ea

R Wesl ey -- Seni or Negotiator & Advisor, Labour
Rel ati ons, Montreal

C. Poll ock -- Senior Oficer, Labour Relations,
Mont r ea

J. Kish -- Seni or Advisor, Labour Rel ations,
Mont r ea

And on behal f of the Brotherhood:

A Cerrilli -- Regional Vice-President, Wnnipeg
G T. Mirray -- Regional Vice-President, Moncton
R. Denni s -- Representative, Moncton
K. Sing -- Representative, Halifax

AWARD OF THE ARBI TRATOR

The Corporation raises a prelimnary objection to the arbitrability
of the grievance. It subnmits that no provision of the collective
agreenent can be identified as having been violated. It subnits that
article 25.2 of the collective agreenent limts the issues that can
be brought to arbitration. It provides as foll ows:

25.2 A grievance concerning the interpretation or alleged violation
of this Agreement or an appeal by an enpl oyee that he has been
unjustly disciplined or discharged and which is not settled at
Step 3, may be referred by either party to the Canadi an Rail way
Ofice of Arbitration for final and binding settlenment w thout
st oppage of work in accordance with the regul ations of that
of fice.

The material facts are not in dispute. The grievors were involved in
a traumatic fatal accident on October 7, 1989. Their involvenment in
dealing with the remai ns of the deceased victins of the accident, as
well as providing first aid to one surviving victim caused them
acute enotional and nental stress. This subsequently lead to the
awar di ng of conpensation to them for periods varying between one and
two weeks by the Manitoba Workers' Conpensation Board, albeit they
suffered no physical injuries.

Upon arrival in Vancouver the grievors sought the Corporation's
perm ssion to return imediately by air to Wnnipeg, at the

enpl oyer's expense. Their request was buttressed, in part, by the
opi ni on of Vancouver Doctor Allen Chu. The Corporation neverthel ess
declined, insisting that the grievors could return to Wnni peg by
train at the Corporation's expense, but that any alternative method
of transportation would be by their own resources.



There is no specific provision of the collective agreenent which
deals with the transportation rights of enployees in the

ci rcunstances disclosed in the instant case. The Brotherhood seeks
to rest its claim however, on the | anguage of article 24.21 which
establishes the grievance procedure and provides, in part, as
fol |l ows:

24.21 Any conplaint raised by enpl oyees concerning the
interpretation, application or alleged violation of this
Agreenment or that they have been unjustly dealt with shall be
handl ed in the follow ng manner:

The Brotherhood' s position is that the grievor's were "unjustly
dealt with" within the neaning of the foregoing provision, and that
their claimin respect of that treatnent is therefore arbitrable.
The Brotherhood's representative further draws to the Arbitrator's
attention the provisions of the Wrkers' Conpensation Act of
Mani t oba which, at the material tine, provided in article 24(17) as
fol |l ows:

24(17) Every enployer, at his own expense, shall, upon the happening
of an accident to one of his worknmen, provide i nmediate
transportation to a hospital should that be necessary or to a
pl ace where proper and adequate nedical care can be given.

The Brotherhood's representative submts that the foregoing
statutory obligation was violated by the Corporation in its failure
to provide i mediate transportation for the grievors to their own
nmedi cal doctors in Wnnipeg. He submits that redress for that

vi ol ati on shoul d be avail abl e by nmeans of a grievance under the

col l ective agreenent.

The Arbitrator appreciates the sentinents which nmotivate this

gri evance. The unchal |l enged evidence is that the grievors suffered a
substanti al degree of enotional trauma and did require nedica
attention upon their return to Wnni peg. That woul d suggest, at

| east arguably, that a thirty-six hour return train trip from
Vancouver to W nni peg was not optimal in the circunstances. However,
the concl usi on nmust neverthel ess be that the grievance is not
arbitrable. It was well established in a prior decision of this

O fice, CROA 924, that a claimmade under the terns of article 24.21
that an enpl oyee has been "“unjustly dealt with'' can be carried

t hrough the grievance procedure, but that it cannot be carried
beyond that point to arbitration. The reasoning of Arbitrator
Weatherill in CROA 924 clearly reflects the finding that the only
matters that nay proceed to arbitration are grievances "~ concerning
the interpretation or alleged violation of this Agreement or an
appeal by an enpl oyee that he has been unjustly disciplined or

di scharged ..."" within the contenplation of article 25.2. In |ight
of the interpretation of that |anguage issued by this Ofice in CROA
924, in March of 1982, the parties had a settled interpretation of
the provisions in question which was final and bindi ng upon them

Al t hough there have been subsequent renewals of the collective
agreenent, no change in the | anguage of these provisions has been
made. In the circunstances, therefore, the Arbitrator is conpelled
to conclude that no subsequent change in the neaning or intention of
t hese provisions has been nade.



Nor can the Arbitrator accept the alternative suggestion of the

Br ot herhood that this matter can be heard as a " "policy grievance''

A policy grievance, |like an individual grievance or a group

gri evance, nust, absent contrary |anguage in the collective
agreenent, be grounded in the alleged violation of sone provision or
provi sions of a collective agreenent. |n arbitral jurisprudence the
term “policy grievance'' does not connote a general objection by a
trade union against a policy of the enployer. Rather, it refers to a
gri evance brought by a union as a matter of policy because it deals
with issues of general application to classes of enployees within the
bargaining unit, or with separate interests of the union itself,
which flow fromthe application or interpretation of specific terms
of the collective agreenment. (See, generally, Brown & Beatty,
Canadi an Labour Arbitration (3d) at p.2-58.) Absent any provision in
the collective agreenent relating to the facts of the instant case,

it cannot be said to be arbitrable as a policy grievance. Lastly,
the Arbitrator cannot conclude that the collective agreenent provides
a procedural mechanism for redress of the alleged violation of the
rights of the enployees under the ternms of the Wirkers' Conmpensation
Act of Manitoba. Such rights as they may have in that regard fal
within the exclusive jurisdiction of another tribunal

Needl ess to say, the conclusions in this award with respect to the
arbitrability of the grievance are entirely w thout prejudice to
such rights as the grievors may have in that regard.

For the foregoing reasons the grievance nust be di sm ssed.

June 14, 1991 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



