CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2165
Heard at Montreal, Wednesday, 10 July 1991
concerni ng
CANADI AN PACI FI C LI M TED
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Appeal of 30 denerits assessed to the record of Loconotive Engi neer
C.W Collings, Chapleau, Ontario, June 19, 1990.

JO NT STATEMENT OF | SSUE:

Upon reporting for duty for Train 955, Extra ex Cartier, on May 15,
1990, Engineer Collings separated two units froma 4 unit consist and
commenced to work. He subsequently departed Cartier with these two
units and a car of OCS groceries, destined for Drefal, on his train.
Upon conpl etion of this tour of duty, Engineer Collings submtted a
wage ticket claimng a 4 unit rate and all tinme at Drefal as per
Articles 7(a) and 1(c).

Subsequent investigation revealed that no work, as specified by
Article 7(a), was perforned at Drefal.

Following this investigation, M. Collings was assessed 30 denerits
for msrepresenting information on his wage claim

The Brotherhood contends that the discipline assessed was
unwarrant ed and should be renmoved from M. Collings' record and that
he shoul d be conpensated for wages lost as a result of being held
out of service during the investigation

The Conpany contends the discipline is appropriate and has decli ned
the grievance.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) G N. WYNNE (SGD.) E. S. CAVANAUGH
GENERAL CHAI RVAN GENERAL MANAGER, OPERATI ON &

MAI NTENANCE, | FS
There appeared on behal f of the Conpany:

G W MBurney -- Supervisor, Labour Relations, |IFS, Toronto

B. P. Scott -- Labour Relations O ficer, Mntrea
R. P. Egan -- Assistant Supervisor, Labour Relations, |IFS, Toronto
L. S. Wornsbecker -- Labour Relations O ficer, Montrea

And on behal f of the Brotherhood:



G N Wnne -- General Chairman, Snmiths Falls
L. Vezina -- Local Chairman, Chapleau
G Hall, -- CGeneral Chairman, CN Lines East, Quebec

AWARD OF THE ARBI TRATOR

The first issue to be resolved is the nerits of the Brotherhood' s
claimthat the grievor was not deserving of discipline on account of
the wage ticket which he subnmtted. The facts related in the
material before the Arbitrator |eave the Brotherhood' s position in
substantial doubt. Firstly, it is clear that although no unl oadi ng
was done at Drefal, Loconotive Engi neer Collings made a claimfor
one hour and fifty-eight mnutes for overtinme unloading at Drefal

It appears clear to the Arbitrator that the grievor had no right to
make that claim nor even any colour of right. The fact that he
subsequently subnitted a correcting ticket when he |earned that his
original ticket was being questioned does little to mtigate his
conduct in filing a clearly unjustified and misleading trip ticket
in the first place.

The second factual question relates to M. Collings' further claim
of having operated or used four | oconptives during his tour of duty
on May 15, 1990. That claimis made under Article 1(c) of the
col l ective agreenent which is as foll ows:

1(c) Hi ghest Unit Rating Paid

VWhere a different number of diesel units are used during a trip, or
day's work, the rate applicable to the highest nunber of Units used
by an engi neer at any one tine shall be paid for the entire day or
trip.

The grievor's claimis that he was required to nove two | oconptive
units into the clear prior to departing with the two units which he
utilized during his trip. During the investigation he expressed his
belief that he did so under the instruction of his conductor. This,
however, was deni ed by Conductor Desbois, and no other w tness

i nterviewed during the course of the investigation could recall any
need to push the two | oconptive units into the clear. Wen
confronted with the statenents of Loconotive Engi neer Donal d G onet
and Conductor Robert Moores to the effect that their unit was not

bl ocked or obstructed by other units, neaning that there would have
been no need to push the two | oconptives into the clear, Loconptive
Engi neer Collings responded "It appears to be a fact.'

In Iight of the evidence the Arbitrator is conpelled, on the bal ance
of probabilities, to find that the claimfor having used four diese
units during his trip cannot be based on the assertion that M.

Col lings noved the units in question in any way. | am satisfied that
in fact he nerely disconnected the two diesel units which he needed
for his assignnent, a novenment which, the parties agree, would not
justify a claimunder Article 1(c) of the collective agreement. On
the whole, therefore, the Arbitrator is satisfied that the Conpany
has established two separate incorrect clainms in the trip tickets
submitted by Loconotive Engineer Collings for May 15, 1990.



The Brotherhood further protests the fact that the grievor's

i nvestigation was not held on his |ayover days, and that he was
taken out of service during his investigation. In the Arbitrator's
viewif it could be shown that the clains made by Loconotive

Engi neer Col |l i ngs appeared on their face to have been the product of
i nadvertence or negligence, the Brotherhood' s position m ght be wel
founded. That, however, is not the case here. Article 19(e) provides
as follows:

19(e) An engineer is not to be held off unnecessarily in
connection with an investigation. Layover tinme will be used as far
as practicable. An engineer who is found blaneless will be
reimbursed for tine lost in accordance with Article 5(e).

In the instant case it cane to the enployer's attention that
Loconoti ve Engi neer Collings nmade two wage clainms on his trip ticket
whi ch were so highly doubtful as to call into question his good
faith and raise an apprehensi on of sharp practice. The Arbitrator
cannot accept the Brotherhood' s subm ssion that the Conpany was
obligated, in those circunstances, to keep the grievor in service
until such tine as the facts were sufficiently clarified. The
Conpany is entitled to know that |oconptive engi neers wor ki ng
unsupervised in its service can be fully relied upon to subnmt trip
tickets with integrity and reliability.

In the result, the Arbitrator is satisfied that the grievor did, as
al l eged by the Company, misrepresent information on the trip ticket
submtted for May 15, 1990. | am further persuaded, on the bal ance
of probabilities, that he did so knowingly and wi t hout col ourable
excuse. G ven the gravity of the conduct in question, the Arbitrator
sees no reason to reduce the severity of the penalty assessed.

For the foregoing reasons the grievance nust be di sm ssed.

July 13, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



