CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2166
Heard at Montreal, Wednesday, 10 July 1991

concerni ng

CANADI AN PACI FI C LI M TED

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

The filling of yardmasters positions at St. Luc departure yard when
the i ncunbents of such positions were not working.

JO NT STATEMENT OF | SSUE:

Effective July 1, 1989, the Conpany ceased calling yardnasters to
work certain positions when the regular yardmaster was not present.
Overtime claim were subnmitted on behal f of Yardmaster S. Bressi,
and it was agreed the final decision rendered on M. Bressi's clainms
woul d determi ne settlement of all clains.

The Uni on contended the wage clains of M. Bressi were valid and
supported by the Collective Agreenent, requiring the positions to be
filled. The Union therefore requested paynent of the clains.

The Union al so contended that failure to fill the positions when the
regul ar i ncunbent was not present constituted a material change, and
therefore requested the provisions of Article 15 should be

i mpl emrent ed.

The Conpany has declined on the basis of the grievance being
unsupported, and there having been no violation of the Collective
Agreenent .

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. R AUSTIN (SGD.) E. S. CAVANAUGH
GENERAL CHAI RPERSON GENERAL MANAGER, OPERATI ON &

MAI NTENANCE, | FS

There appeared on behal f of the Conpany:

G W MBurney -- Supervisor, Labour Relations, IFS, Toronto

B. P. Scott -- Labour Relations O ficer, Mntrea

R. P. Egan -- Assistant Supervisor, Labour Relations, |IFS, Toronto
L. S. Wornsbecker -- Labour Relations Oficer, Montrea

And on behal f of the Union:

B. Marcolini -- President, UTU--Canada, Otawa
M J. Hone -- Research Director, UTU--Canada, Otawa
S. Keene -- Local Chairperson, London



C. Beaulieu -- Local Chairperson, President Local 634, Montrea
H. Larocque -- Yardmaster, St. Agathe

AWARD OF THE ARBI TRATOR

The record reveals that on June 30, 1989 the Conpany issued a
bulletin that it intended to abolish the position of Yardmaster at
the St. Luc departure yard within the next six nmonths. It further
stated that "~“commencing July 1, 1989, shifts not filled by regular
men will not be filled by replacenments'’

The record discloses that for a nunmber of years a system had been in
pl ace whereby, in the event of the illness or absence for any other
reason of a regularly schedul ed yardmaster in the departure yard, a
relief assignnment was established. The practice was to first use
unassi gned yardnmasters to fill any vacant shift and, secondly, if
necessary to utilize assigned yardmasters to fill vacant shifts

whi ch could not be filled by unassigned yardmasters. The assi gned
yardnmasters so assigned were paid on an overtine basis. It does not
appear disputed that this practice continued with regularity since
at least 1957. Wth the directive to take effect July 1, 1989, that
practice was di scontinued and any vacant shift was |eft unattended.
As of that date the yardmaster's functions went unperformed or,
alternatively, were distributed anong ot her Conpany personnel

The first position of the Union is that the Conpany was under an
obligation to fill the yardmasters' positions on a tenporary or
repl acenent basis. Secondly, it maintains that the failure to fil
the positions constituted a material change which calls into play
the procedures and protections of Article 15 of the collective
agreement .

The first argunent of the Union is based on Article 3(1)(4) of the
col | ective agreenent governing yardmasters which provi des as
foll ows:

3(1) No enpl oyee will be permitted to work nore than five days as
Yardmaster in a work week except:

kﬁj Ot her than as provided for in Paragraphs 1 and 2 of this Cl ause

(I') when there are no unassi gned yardmasters available to fill a
vacancy, in which event the rules or practices in effect on the
i ndi vi dual properties will govern.

The Union submits that the practice at the St. Luc departure yard
has consistently been to assign any vacancy to an unassi gnhed
yardmaster, or alternatively, failing that, to assign it to an

assi gned yardnmaster on an overtine basis. It maintains that the
practice so established is the kind of |ocal practice contenpl ated
within Article 3(1)(4) of the collective agreenent and subnits that
t he Conpany was without authority to unilaterally change the
practice by its directive which took effect July 1, 1989.

In support of its position the Union relies, in part, on CROA 152.
That case involved a claimfor the wongful assignment of overtine
made agai nst the Canadi an National Railway Co. by another union



where the collective agreenent contained | anguage sinmilar to that
found within the instant agreement. The issue there, however, was
not whet her overtine work should have been assigned to begin with,
but rather whether the overtinme work which was assigned shoul d have
been given to unassi gned enpl oyees rather than to regularly assigned
enpl oyees. The grievances were allowed, as the arbitrator found that
t he Conpany had departed fromthe overtine practice established
locally. In the instant case, however, the issue is different. It
concerns not who should be called to performrelief or overtine
wor k, but the separate question of whether any relief or overtine
wor k shoul d be assigned in the first place.

The Union further relies on CROA 1511 in support of its plea of past
practice. While the Arbitrator agrees that that case stands for the
proposition that an enployer may be bound to respect a practice
which differs fromthe strict |anguage of the collective agreenent,
on the basis of estoppel, it does not concern the issue of whether
the enpl oyer is under an obligation to schedule work, which is the
di spute arising in the instant case.

The material before the Arbitrator establishes, w thout substantia
controversy, that the work available to be perfornmed by yardmasters
in the departure yard was of dimnishing i nportance in the spring of
1989. This was due, in part, to a decrease in traffic of sone 17%
fromthe previous year, and the resulting consolidation of a nunber
of assignnents at the Yard Office. The first step taken by the
Conpany was to issue instructions that regul ar assigned yardmasters
who were absent from work woul d not be replaced. The second step
resulted in the ultimte abolishment of all yardmasters' positions
at the departure yard as of Decenber 17, 1989, as well as the
abol i shnment of operators' positions at the same |ocation.

The Conpany refers the Arbitrator to the | anguage of Article 3 of
the coll ective agreenent which generally governs the assignnment of
overtinme to yardmasters. | amconpelled to accept its interpretation
of those provisions, to the extent that they reflect the intention
that overtine is to be worked " “by proper authority'' and when
““called or required''. There is, in other words, a reflection in
the | anguage of the collective agreenent that the Conpany retains
the residual right to decide on the assignnent of overtine.

Can it be said that the practice established at the departure yard
since 1957 overrides the discretion reserved to managenent within
the collective agreenent? The Arbitrator cannot find that it does.
What has been agreed between the parties is an understanding as to
the pecking order for filling tenmporary vacanci es when they are
avail abl e. There is nothing, however, before ne, to substantiate any
agreenent between the parties, whether express or inplied by
practice, that the Conmpany has surrendered its discretion not to
fill an available position or, to put it differently, not to declare
a tenporary vacancy. It has |ong been recognized that it is within
the discretion of an enployer to first determ ne whether a vacancy
exi sts, and that that is a separate matter fromthe issue of how the
vacancy, once established, is to be filled. (See CROA 233, 570,

1287, 1336 and 2206.)

If the Union's position were correct in this case, the result would



be that the Conpany woul d be powerless to abolish the practice of
repl aci ng regul ar yardmasters who were absent in the St. Luc
departure yard. If that were so, it is difficult to see how the
Conpany woul d |i kewi se have any discretion to abolish regul ar
yardnmasters' positions at that location. Clearly, it cannot be
asserted that because the Conpany has mai ntai ned regul ar

yardmasters' positions at the departure yard for a nunber of years
that it is now without authority to discontinue them Simlarly,
absent clear and unequivocal |anguage to the contrary, | cannot find
that the practice followed by the parties with respect to
determ ni ng who should repl ace yardmasters who are tenporarily
absent, on an overtine basis, can be construed as a limtation on
the discretion of the enployer to deci de whet her positions which are
tenmporarily unfilled should be manned at all. The better view, |
believe, is that the parties had a well established understandi ng
that so long as yardnmasters' work was, in the Conpany's judgenent,
available to be perforned in the departure yard, it would be
assigned on the basis reflected in their agreed practice. Wth the
decline in traffic at that location, which eventually led to the
abol i shnent of the permanent yardmasters' positions, that work
ceased to be available, to the extent that, as of July 1, 1989, it
coul d be dispensed with whenever a regularly assigned yardnaster was
absent.

In the circunstances the Arbitrator is satisfied that no violation
of the collective agreenent is disclosed. The Uni on has not
established a past practice which required the filling of

assi gnments whi ch becane tenporarily avail able where in fact it is
unnecessary to do so. Nor is there any material change discl osed by
virtue of the reduction of available overtime shifts to enpl oyees
who are otherwi se fully assigned and enpl oyed.

For these reasons the grievance nust be di sm ssed.

July 13, 1991 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



