CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2167
Heard at Montreal, Wednesday, 10 July 1991
concerni ng
CANADI AN PACI FI C LI M TED
and
UNI TED TRANSPORTATI ON UNI ON
EX PARTE
DI SPUTE:
The di sm ssal of Conductor |I.M Harris of London, Ontario
UNI ON'S STATEMENT OF | SSUE:
Foll owi ng an investigation Conductor Harris was di sm ssed for
consuni ng al cohol i c beverages while subject to duty and for
reporting for duty under the influence of Intoxicants, a violation

of Rule G U.C.OR, at London, Ontario, My 24th, 1990

The Union contends that Conductor Harris was not under the influence
of al cohol when he reported for duty on May 24th, 1990.

The Uni on requests that Conductor Harris be reinstated with the
Conpany without |oss of earnings and seniority.

The Conpany has declined to accede to the Union's request.
FOR THE UNI ON:

(SGD.) J. R AUSTIN
GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:

G W MBurney -- Supervisor, Labour Relations, IFS, Toronto

B. P. Scott -- Labour Relations O ficer, Mntreal

R. P. Egan -- Assistant Supervisor, Labour Relations, |IFS,
Toronto

L. S. Wornsbecker -- Labour Relations O ficer, Montreal

And on behal f of the Union:

S. Keene -- Local Chairperson, London

B. Marcolini -- President, UTU--Canada, Otawa

M J. Hone -- Research Director, UTU -Canada, Otawa

C. Beaulieu -- Local Chairperson, President Local 634,
Mont r eal

H. Larocque -- Yardmaster, St. Agathe



AWARD OF THE ARBI TRATOR

The material before the Arbitrator discloses that Conductor Harris
booked off duty at his home term nal of London, Ontario at 00:01
hours on May 23rd, 1990. Later, in the afternoon and evening of that
day, he consunmed al cohol in the form of a nunber of rum and cokes,
as well sonme beer. By his own account, which is essentially
uncontradi cted before the Arbitrator, he consuned one beer and two
rum and cokes during his supper between 16:00 and 18: 00 hours, two
rum and cokes between 19:30 and 21: 00 hours and, finally, two
bottl es of beer between 22:00 and 23: 00 hours.

It is not suggested that the grievor was precluded fromdrinking any
al cohol i c beverages during his time off between assignments. The
reasons expressed in his discharge notice, given to himon June 26,
1990 are, in part,: "~ "... consuming alcoholic beverages while subject
to duty and for reporting for duty while under the influence of

i ntoxicants, violation Rule G..."'". The issues to be resolved in
this grievance are, therefore, whether the Conpany has di scharged
the burden which it bears to establish that the grievor did consune
al coholi ¢ beverages while subject to duty, or that he was under the
i nfluence of al cohol when he reported for duty for Train 2/508
ordered for 05:10 at London, Ontario on May 24, 1990.

It is conmon ground that the grievor appeared for work late on the
norni ng on the day in question. Wile he was awakened at 04:10 hours
by a tel ephone call fromthe crew clerk, he went back to sleep and
was next awakened at 05:20 hours, when he was advised that he was
|ate for work. He arrived at the Quebec Street Yard O fice at London
at 05:50 hours, where he was spoken to by Assistant Term na
Supervisor R J. Rizzuto. During the course of their conversation, in
the booking in room M. Rizzuto observed that the grievor's eyes
were red, with his left eye appearing extrenmely bl oodshot, and that
there was an odour of alcohol on his breath. According to M.

Ri zzuto's report, when he asked the grievor if he had been drinking
M. Harris responded "I had a couple of beers around m dni ght and
went to bed.'' It further appears that M. Harris explained to M.

Ri zzuto that his eyes were red because he had ridden to work on his
motorcycle, and that his helnet face shield |l eaks and allows wind to
enter the helmet. M. Rizzuto then made the decision to take the
grievor out of service because, in his opinion, he was not fit for
duty.

There is no evidence before the Arbitrator of any outward signs of
not or i npairment or intoxication. In other words, while M. Rizzuto
concluded fromthe condition of the grievor's eyes and the smell of
his breath that he had consuned al cohol, there is nothing in the
report of M. Rizzuto, or of any other witness, to establish that
the grievor was inpaired in his speech or in his novenments. The

Assi stant Term nal Supervisor's own report confirns that the grievor
denied being in an unfit condition to work and that M. Harris
asserted that the claimof inpairment being made by M. Rizzuto was
unf ounded. For the purposes of clarity it should also be noted that,
i n subsequent statenents, M. Harris' recall placed his consunption
of beer at closer to 23:00 than to m dni ght.



The record reveals that shortly after he withdrew the grievor from
service, M. Rizzuto offered to himthe opportunity to provide a
urine sample for analysis. Conductor Harris agreed, subject to a
uni on representative being present. H s request was all owed.

Uni on representative Keene arrived on the property at 07:30 hours
and, together with the grievor, requested of M. Rizzuto that for
greater reliability M. Harris be permtted to take a breathalizer
test immediately, as the clinic which would take a urine sanple
woul d not open until 09:00 hours. After sone discussion this was
agreed to by M. Rizzuto. This proposal was abandoned, however, when
the [ ocal police departnment was contacted and indicated that it
woul d not performa breathalizer test under the circunstances
disclosed. In the Arbitrator's view, given the present crimnal and

civil liability of a railway enployee in respect of the use of

al cohol and drugs, it should be hoped that police forces in Canada
wi |l reconsider the position taken by the local police force in this
case.

At or about 09:00 hours the grievor attended at the Grand West Park
Health Centre in London with Supervisor Rizzuto and Union
representati ve Keene. Upon the conpletion of the appropriate
docunent ati on he provided a urine sanple, and was advised that it
woul d be sent to the Conpany's facilities in Montreal for analysis.
The urine sanple was never in fact utilized. In a letter dated June
28, 1990 Superintendent L.A Clarke related to M. Keene that

anal ysis of the urine sanple in Montreal was not possible because,

according to his explanation, “"... no test for alcohol content can
be perfornmed of urine after twenty-four hours, unless it is kept at
4 degrees Cel sius, then tests can be conducted up to 72 hours.'"' It

woul d appear, in the result, that the grievor's urine sanple was
effectively m shandl ed by the Conpany, and that what mi ght otherw se
have been the best evidence of his alleged state of intoxication was
render ed usel ess.

While it is not entirely clear fromthe material before the
Arbitrator, it appears that notw thstanding that the Conpany becane
aware that the grievor's urine sanple could not be utilized, the
mat eri al di scl oses that the investigation into Conductor Harris
conduct was held over a period of several days between June 4 and
June 12, 1990. The grievor being advised in witing of his

term nation on June 26, 1990.

| turn to consider the nerits of the grievance. The evidence

di scl oses that M. Harris did consunme al cohol while off duty in the
| ate afternoon and evening of May 23, 1990. It is common ground that
he expected to be called for Train 2/508, scheduled to be ordered
for approximately 05:00 hours the nmorning of May 24th. The only
direct evidence as to the alcohol consuned by the grievor, and the
time of its consunption, is his own testinony, which stands
unrebutted. The issue to be resolved is whether the grievor either
consuned al coholic beverages while subject to duty or reported for
duty under the influence of intoxicants, in violation of Rule G of
the Ui form Code of Operating Rules, which is as foll ows:

G The use of intoxicants or narcotics by enpl oyees subject to duty,
or their possession or use while on duty, is prohibited.



The matter of whether an enpl oyee has consuned al cohol while subject
to duty was described in the following terms in CROA 2054:

There can be little doubt that if the evidence disclosed that the
gri evor was consum ng al cohol in the know edge that he was to
commence work within a few short hours he could be properly
chargeable with a violation of Rule G (see CROA 557, 629, 1074 and
1852). The issue of whether an enpl oyee has used intoxicants while
subject to duty is, as noted in the above arbitrations, a difficult
one. It seens clear fromthe cases, however, that an enpl oyee who
consunmes al cohol in circunstances where he or she is ~“expected to
be on duty within the period during which (the enpl oyee) m ght be
af fected thereby'' (CROA 557), violates the rule.

The Conpany stresses that, given the grievor's place on the calling
board, he could have been called for energency or relief service as
early as 02:00 or 03:00 on the nmorning of May 24th. On that basis,

it argues that he would have violated Rule G by consum ng al cohol as
late on the evening of the 23rd as he did. In the Arbitrator's view
the evidence in that regard is problematic. According to the
grievor's account, his consunption of beer was in the order of two
bottl es, and may have been conpleted at or about 23:00 hours. The
rate at which M. Harris mght have netabolized the al cohol which he
consuned earlier in the evening, or the beer which he finally
consuned, is not clearly established in evidence. In other words, it
is difficult to draw a conclusion, on the bal ance of probabilities,
that he would, in any event, have been affected by a linmted
quantity of beer which he may have consunmed some three or four hours
prior to being called, assum ng he could have been, on an energency
or relief basis.

The uncertainties are conpounded by the objective evidence. Clearly
the best evidence of M. Harris' physical state when he arrived at
wor k woul d have been a breathalizer test or, alternatively, analysis
of a blood or urine sanple. The evidence reveals that a breathalizer
test was in fact suggested by the grievor and his union
representative when it appeared that access to a clinic which could
take a urine sanple would not be available for several hours. The
fact that M. Harris willingly agreed to both a breathalizer test
and a urine test is, at a mininum consistent with his own assertion
that he was not adversely affected by his prior consunption of

al cohol at the tinme he appeared for work.

For the reasons related in CROA 1703, (see Canadi an Pacific Ltd. and
United Transportation Union (1987), 31 L.A C. (3d) 179 MG

Picher]) the right of the Conpany to require an enployee to undergo
an intervention as intrusive as a drug or alcohol test is
extraordinary. It must, therefore, be exercised in a considered and
responsi ble fashion. To the extent that the refusal of an enpl oyee
to take a drug or al cohol screening test, where reasonabl e grounds
exi st for requiring one, can be used to draw adverse inferences

agai nst the enpl oyee, to sone degree the converse nust also be true.

Where, as in the instant case, an enpl oyee expresses a willingness
to undergo a breathalizer or alcohol screening test, it is not
unfair to conclude that evidence of such willingness is, to sone

extent, corroborative of the enployee's denial of inpairnment.



Mor eover, subject to the facts of each particul ar case, where an
enpl oyer requires a breath, blood or urine sanple of an enpl oyee who
is not visibly inpaired and subsequently m shandles it so as to
negate its evidentiary value in circunstances which are not fully
known or influenced by the enployee or his union, there may be stil

| ess reason for an arbitrator to discount the inferences which would
ot herwi se favour the enployee's denial of inpairnment. While the
Arbitrator appreciates the need for sonmething of an adj ustnent
period in the drug and al cohol testing procedures of enployers in

he transportation industry, any legitinate considerations in that
regard nust be bal anced against the equally legitimte interests of
enpl oyees to be treated with fairness and efficiency.

In the instant case the Arbitrator finds, on the bal ance of
probabilities, that the Conpany has not established that M. Harris
consuned al cohol while subject to duty, in the sense that he knew or
reasonably should have known that he would be affected by al cohol at
atime at which he could expect to be called to work. Additionally,
there is no evidence fromwhich the Arbitrator can nake a reliable
finding that M. Harris was under the influence of alcohol when he
did report for work at 05:50 on May 24, 1990.

For the foregoing reasons the grievance nust be all owed. The grievor
shall be reinstated into his enploynent, without |oss of seniority,
and with conpensation for all wages and benefits | ost.

July 13, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



