CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2172
Heard at Montreal, Thursday, July 11, 1991
concerni ng
CANADI AN PACI FI C EXPRESS & TRANSPORT
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
DI SPUTE:

By letter dated January 21, 1991, enployee M ke MArthur was
di smi ssed by CP Express & Transport.

JO NT STATEMENT OF | SSUE:

The Union submits that there were no justifiable grounds for the

di smi ssal and that M. MArthur was di sm ssed without just cause. In
the alternative, the Union submts that the penalty of dism ssal was
excessive. The Union asserts a violation of Article 8 of the

Col | ective Agreenent.

The Union requests that the grievor be reinstated with ful
seniority, conpensation and benefits or alternatively reinstated as
determ ned by the Arbitrator

The Conpany seeks to uphold the dism ssal

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. J. BOYCE (SGD.) B. F. WEI NERT
SYSTEM GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Conpany:

M Failles -- Counsel, Toronto

B. F. Weinert -- Director, Labour Relations, Toronto
T. Messina -- Term nal Foreman, Brandon

Cpl. W Anderson -- Wtness

And on behal f of the Union:

D. Way -- Counsel, Toronto

J. Crabb -- Secretary/ Treasurer, Toronto
W Berezi nsky -- Local Chairman, W nni peg

M  MArt hur -- Grievor

AWARD OF THE ARBI TRATOR

The evidence and materials before the Arbitrator establish that the



grievor, M. Mke MArthur, was discharged fromhis position as a
war ehouseman and delivery driver with the Conpany at Brandon
Mani t oba on January 21, 1991. The di scharge was based on the fact
that the grievor was found to be in possession of some twenty
growi ng marijuana plants, a substantial quantity of marijuana and
hashish oil, as well as extensive apparatus for the grow ng and
processing of marijuana, in his hone. This resulted in the grievor
bei ng convicted, upon his own guilty plea, of possession of
narcotics for the purposes of trafficking. The seriousness of the
conviction regi stered agai nst the grievor, and the facts which give
rise to it cannot be disputed. The concerns relating to any enpl oyee
enpl oyed in a safety-sensitive position within the transportation

i ndustry being heavily involved in the cultivation and or

di stribution of narcotics has been the subject of prior discussion
inthis Ofice (see Canadian Pacific Ltd. and United Transportation
Union (1987), 31 L.AC. (3d) 179 [MG Picher]). As the decision in
CROA 1703 indicates, involvenent with drugs, particularly outside
the workpl ace, may or may not justify an enpl oyee's di scharge,
depending on all of the circunstances of the particul ar case.
Factors such as the length of an enpl oyee's prior service and
quality of his record, as well as his candour and the |ikelihood of
rehabilitation are all to be taken into account in such a case, as
in any case of discipline.

Regrettably, in the instant case, the nmitigating factors are not
extensive. Firstly, M. MArthur is not a |long service enployee,
having first worked for the Conpany on March 15, 1988. Secondly, the
circumst ances of his arrest, which took place at his home during a
lunch period during his shift, disclose beyond dispute that he had
taken steps to be in possession of marijuana while at work over the
bal ance of the day, although he maintains that he did not intend to
consune it during that tine.

Additionally, the evidence surrounding his arrest suggests the
possibility that he was consum ng or was about to consune marijuana
during the lunch period when he was arrested at his honme. The
uncontroverted evidence is that there was an open pile of marijuana
on a coffee table in his home when he was apprehended. The grievor's
expl anation that the marijuana so placed consisted of high potency
buds of the plant that were left there to dry is left in substantia
doubt by the contrary evidence of RCMP Corporal WIIiam Anderson
who was involved in the arrest. He relates that the nmarijuana which
was open on the table at the tinme of the arrest was dried marijuana
| eaves, and not buds as stated by M. MArthur

This conflict in the evidence | eaves sone doubt as to the grievor's
candour with the Company, and with the Arbitrator, concerning his

i medi ate invol verent with marijuana in the nonments prior to his
arrest. Wiile he was not discharged for consum ng marijuana during
his lunch period, this uncertainty in the evidence does little to
support the argunent of Union's counsel that the grievor has been
fully candid and forthcoming in all aspects of his evidence. Lastly,
while the grievor relates that he has been involved on a regul ar
basis in the activities of Narcotics Anonynous through a church in
Brandon, the evidence contains no i ndependent corroboration of that
fact, as is usually the case in drug and al cohol related grievances
i nvol ving proof of rehabilitation. In other words, there is no



docunent ati on, whether in the formof a letter froma physician
soci al worker or an administrator of Narcotics Anonynous to confirm
M. MArthur's account of his rehabilitation activities.

The onus on an enployee in the transportation industry convicted of
a narcotics trafficking offence, who seeks the benefit of an
arbitrator's discretion to reduce a disciplinary penalty, is not

i nsubstantial. If mtigating factors are to be relied on, they nust
be clearly established and they nust, in the end, be convincing. In
the instant case that is not so. The grievor is a short term

enpl oyee who cannot invoke |ong service as a basis for conpassionate
consi deration. The events of his arrest and conviction, and
particularly the conflicting evidence between M. MArthur and

Cor poral Anderson, |eave sone substantial doubt about the candour of
the grievor's testinmony. Lastly the absence of any i ndependent
corroboration of his clains of rehabilitation are cause for
addi ti onal concern. Against those uncertainties the Arbitrator nust
bal ance the critical interests of the Conpany for the operation of
its safety-sensitive enterprise

In all of the circunstances the Arbitrator is satisfied that the
Conpany was justified in termnating the grievor's services, and
that the circunstances of the case do not justify a reduction of
penalty. For the foregoing reasons the grievance is dism ssed.

July 13, 1991 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



