CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2183
Heard at Montreal, Wednesday, 11 Septenber 1991
concerni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Gri evance agai nst the discharge of M. Andr, Di Staulo

JO NT STATEMENT OF | SSUE:

On January 12, 1989, M. Andr, Di Staulo was renoved from service and
ultimately di scharged on January 31, 1989, for several acts of
t heft.

The Brotherhood contends that discharge was inappropriate. The acts
of theft are adnitted. The Brotherhood states, however, that

di scharge is inappropriate in this case. The Brotherhood contends
that M. Di Staulo's acts of theft sprang not froma basic
untrustwort hi ness or di shonesty, but froma deep seated enptiona
mal adj ust nent which manifested itself in acts of theft. The

Br ot herhood al so contends that M. Di Staulo has been in therapy and
has overcome his psychol ogi cal problem The Brotherhood contends
that reinstatenent on conditions is appropriate in this case.

The Conpany di sagrees.
FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) R A BOWEN (SGD.) W W WLSON

SYSTEM FEDERATI ON GENERAL CHAI RVAN for: ASSI STANT VI CE- PRESI DENT,
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. Claude St. Cyr - Manager, Labour Rel ations, Montrea
R. Lacavali er - Counsel, Montrea

And on behal f of the Brotherhood:

D. Brown - Counsel, Otawa
R. A. Bowden - System Federati on General Chairman,
atawa

A. Trudel - General Chairman, Chomedy



AWARD OF THE ARBI TRATOR

The material discloses, wthout controversy, that the grievor, an
enpl oyee of sonme twenty years' good service enployed as a foreman in
the Bridge & Building Departnment was charged and convicted of the the
Conpany property following a police investigation in January of

1989. A variety of items stolen by the grievor were retrieved from
his home and cottage while others, such as building materials used

in the construction of his cottage, could not be. In the result, the
gri evor was convicted of a crimnal charge of theft, resulting in a
fine of $700.00 or a sentence of three nonths in jail, and a further
order for the restitution of $216.00 to the Conpany.

This is not a case where the act of theft committed by the grievor
can be nmitigated on the basis of it being a single inpulsive act out
of character with the behaviour of an otherw se reliable enployee.
The theft and mi sappropriation engaged in by the grievor, which
extended to the repair of his own vehicle by Conpany enpl oyees on
Conpany tinme, as well as the extensive pilferage of itens such as

bl ankets, shovels, a chemical toilet and building materials, are

i ndi cative of an extended pattern of preneditated theft over a

consi derabl e period of tine. Standing alone, the facts as discl osed
woul d clearly justify the decision of the Conpany to ternminate the
grievor's services on the basis that the relationship of trust

bet ween hi nsel f and his enpl oyer could no | onger be sustained. The
case, on that basis, would fall within the principles wel
established in the prior jurisprudence of this Ofice (see CROA 806,
1165 and 1631).

The sole basis of mtigation advanced by the Brotherhood, and ably
articulated by its Counsel, is that the grievor's acts of theft were
noti vated by enotional problens which can be psychol ogically traced
to his childhood. In support of that position it points to the fact
that follow ng his discharge the grievor commtted hinself to a
program of psychol ogical therapy in the care of psychol ogi st

Jean- Guy Bonin, conmencing at the Mii sonneuve-Rosenont Hospital in
February of 1989 and extendi ng through August of 1990. According to
reports fromM. Bonin filed in evidence, the grievor attended a
substantial nunber of group and individual therapy sessions which
identified a nunber of enotional and psychol ogi cal disorders which
are said to be at the root of M. Di Staulo's pattern of theft.
Counsel for the Brotherhood stresses that the course of therapy

foll owed by the grievor, which was paid for at his own expense, both
expl ains his aberrant conduct and reflects his own good-faith
resolve to correct his problem

The Arbitrator is not w thout sympathy for the position advanced by
the Brotherhood. If the evidence were limted to an unchal | enged

di agnosis on the part of M. Bonin, coupled with a sufficiently
positive prognosis for the future inprovenent of the grievor's
behavi our, which also stood unrebutted, the case for his

rei nstatenent would be conpelling. That, however, is not the state
of the evidence before nme. Firstly, there is nowhere to be found in
the reports of M. Bonin a statement of professional opinion to the
effect that M. Di Staul o's enotional and psychol ogi cal problens are
fully under control, or that it can be reliably predicted that his



prior patterns of conduct would not reassert thenselves. At nost,
M. Bonin's reports state that the grievor has attained a greater
sense of self-reliance and inproved judgenent and that he "dares to
hope for better things for himand his famly."

On the opposite side of the | edger, the Conpany has tendered letters
of opinion fromtwo doctors, including a psychiatrist, which
seriously question the nmethodol ogy and di agnosi s advanced by M.
Bonin. Dr. T.V. Luu, that Assistant Director of QOccupationa

Medi ci ne of the Conpany relates in a letter dated Septenber 9, 1991
that the psychologist's analysis reflects a life-tinme condition and
that "... we cannot expect himto be cured after a short tine
treatnment.” In further support of that opinion is a letter dated
Septenmber 5, 1991 from psychiatrist Dr. MchSle B, |anger stating
that in her opinion the clinical evaluation made by the psychol ogi st
is "superficial" and is not realistic with respect to the

potential for a program of psychol ogical therapy to achi eve profound
personal ity changes.

On the whole, the Arbitrator is left with disparate professiona

opi nions, and at best with no professional opinion which can confirm
a clear and substantial correction of the enptional problens which
are said to have caused the grievor's conduct. Wile it is to be
hoped that the course of therapy followed by M. Di Staul o has had a
positive inpact that will benefit his |ife in the future, it cannot
be found on the basis of the inconclusive, if not contradictory,

evi dence before ne that sufficient grounds are nade out which can be
viewed as a reliable basis for the mtigation of his discharge and
his reinstatenent into enpl oyment.

For the foregoing reasons the grievance nust be disn ssed

Sept enber 13, 1991 (Sgd.) MCHEL G PICHER
ARBI TRATOR



