CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2185
Heard at Montreal, Thursday, 12 Septenber 1991
concerni ng
CANADI AN PACI FI C LI M TED
and

UNI TED TRANSPORTATI ON UNI ON

DI SPUTE:
The dism ssal of Trainman C. A Carter, Cranbrook, B.C.
JO NT STATEMENT OF | SSUE

Trai nman Carter allegedly injured his back at home on February 21
1989. As the result he applied for and received both a | eave and
weekly indemity sickness benefits from February 22 to June 10,
1989.

On Septenber 26, 1989, Trainperson C. A Carter was dismssed for

" nm srepresenting yourself as being physically incapacitated and
unabl e to performyour normal duties as an enpl oyee of the Conpany
during a period of time in which you were engaged in physically
demandi ng activities relating to your own outside business and
personal interest and for obtaining sickness (weekly indemity)
benefits fromthe Conpany during a period of tinme in which you were
operating a personal business for financial gain, violating the
provi si ons of the Conpany Medical Plan and defraudi ng the Conpany of
conpensation to which you were not entitled on various dates
February to August, 1989".

The Uni on appeal ed the dismi ssal stating that the dism ssal is
unjust, or in the alternative that dism ssal is an inappropriate
penalty in this case

The Conpany has deni ed the appeal

FOR THE UNI ON: FOR THE COMPANY:

(SCD.) L. O SCHI LLAC (SGD.) C E. MNTO

GENERAL CHAI RPERSON GENERAL MANAGER, OPERATI ONS &
MAI NTENANCE

There appeared on behal f of the Conpany:

D. A Lypka - Unit Manager, Labour Relations, HHS
Vancouver

R. LaRue - Counsel, Mntrea

R M Snmth - Counsel, Mntrea

J. H MFarl ane - Deputy Superintendent, Revel stoke



R E. W/l son - Labour Relations Oficer, Vancouver
B. P. Scott - Labour Relations Oficer, Mntrea
G Chehowy - Labour Relations Oficer, Mntrea

And on behal f of the Union:

D. MKee - Counsel, Toronto

L. Schill aci - General Chairman, Calgary
N. Ni ghtingal e - Wtness

C. A Carter - Gievor

AVWARD OF THE ARBI TRATOR

It is conmon ground that the grievor was authorized by his doctors
to be absent fromwork from February 23 to August 8, 1989, because
of what they diagnosed as a | ower back ailnment. During part of that
period, to June 10, 1989, he received weekly indemity sickness
benefits under the Conpany nedical plan. He was di sm ssed foll ow ng
an investigation fromwhich the Conpany concl uded that he had
falsified his nedical condition over an extended period during which
he was doi ng heavy physical |abour in his own personal business. On
a careful review of the entirety of the evidence, the Arbitrator has
difficulty concluding that the Conpany has established its case.
During the course of the investigation conducted by the Conpany M.
Carter revealed that he is the sole proprietor of a |ogging
operation under the nane "C&S Loggi ng". He explained to the Conpany
he hinself did no physical work for his enterprise, which conmenced
l ogging in the sunmer season of 1989, and that the felling, skidding
and bucking of trees which was done on his woodl ot, using his

ski dder, was acconplished entirely by use of a hired nman. The
Conpany did not inquire as to the identity of the hired person, nor
seek to exam ne himor any business or accounting records to
substantiate the grievor's explanation. Additionally, during the
course of the investigation, M. Carter provided the Conpany with
the nanme and | ocation of his physiotherapist in Cranbrook. Again, it
appears that the Company did not avail itself of that information to
verify the truth of M. Carter's statenent, nor seek any docunentary
support for it.

Nowhere in the material provided by the Conpany is there direct
eye-wi tness evidence to establish that during the tine that he was
drawi ng indemity sickness benefits, or indeed during any of the
peri od exami ned, that he was perform ng work inconsistent with the
medi cal condition for which he was on | eave and under a doctor's
care. Whether or not it can be said that the Conpany had reasonabl e
grounds for concern about the grievor's action, its position, and
its decision to terminate M. Carter are entirely based on pieces of
i ndirect and circunstantial evidence. These include the records of
his | ogging contracts with Crestbrook Forest Industries Ltd. of
Cranbrook and the report of a private investigator who spoke with
the grievor at his father-in-law s farmon or about August 11, 1989.
At the arbitration hearing the grievor produced incone statenents
whi ch substantiate his account of his business' earnings during the
| oggi ng season of 1989. Specifically, the volume of tinber cut and
the amount paid to his hired hand, supplenented by a relatively
smal | er amobunt paid to three casual enpl oyees, does support his



expl anation of the manner in which his |ogging enterprise operated.
According to M. Carter's evidence, his only physical involvenent
was to proceed to the woodlot in his pick-up truck to fuel and
grease the skidder which was operated by his hired hand. His
evidence in that regard is confirmed by the evidence of his hel per
M. Neil Nightingale who testified at the arbitration hearing. The
only additional fact revealed by M. Nightingale is that M. Carter
occasional ly wal ked the woodl ot to demarcate cutting areas by the
use of ribbons which he attached to trees. In the Arbitrator's view
M. Nightingale's evidence establishes beyond any doubt that the

vol une of logs during the 1989 season corresponds to an anmount which
he woul d have produced, based on the volunme of tinber taken, the
rate paid to himand his own explanation as to the anount of wood
that he could fell, skid and buck during an average si x hour period.
In the result, the financial records of C&S Logging filed in evidence
M. Carter, supported by the docunentary evidence of his contracts
with Crestbrook Forest Industries Ltd., as well as a report as to
the vol une of wood cut on his woodl ot prepared by the Mnistry of
Forests of the province of British Colunbia, in addition to the viva
voce evidence of M. Nightingale, all confirmthe accuracy of the
grievor's account that he had no involvenment in the perform ng of
heavy physical labour in relation to his |ogging operation during
the period in question. Moreover, the report of the Conpany's own
private investigator contains a statenent which corroborates that

M. Carter did not operate his skidder or involve hinself in |ogging
operations on days when M. Nightingale was not avail abl e.

A subsidiary part of the Conpany's allegation against the grievor is
that he perforned heavy work on his father-in-law s farm Again
there is no direct evidence to support that allegation. Wile the
report of the investigator contains a statenent by M. Carter made
on August 11th that he would be Iifting heavy bales of hay that day,
it is not disputed that he had been cleared for heavy work by his
doctor sone three days prior, even though he had not yet returned to
work, a transgression for which he was separately disciplined. No
wei ght can therefore be attached to that evidence.

On the whole, therefore, the Arbitrator is satisfied, on the bal ance
of probabilities, that the grievor did not m srepresent his physica
condition during the period of tinme in question, nor did he engage
in physically demanding activities relating to his own outside

busi ness and personal interests. In the result, the enployer has not
established that it had just cause for his discharge.

The Conpany submits that a | ack of candour on the part of the
grievor during the course of the investigation deprived it of the
full facts of the case until the arbitration hearing, which occurred
many nonths later. Upon a close examination of the record of the

i nvestigation, | do not find that position to be fairly made out. It
appears that the Conpany drew sone incorrect and unsubstanti ated
concl usions fromthe docunentary record of M. Carter's | ogging
contracts. Further, it did not seek to ask the identity of his hired
hel per or insist that he provide any docunentary records to support
his statenents. Additionally, while it did ask the identity and

| ocation of his physical therapist, it appears to have nmade no
further investigation follow ng upon his answer. In all of the

ci rcunmst ances, | am not persuaded that the Conpany should have



expected M. Carter, who was plainly disturbed by the Conpany's use
of a private investigator and business records which he considered
to be privileged, to have been under any obligation beyond answering
t he Conpany's questions in a truthful way.

For the foregoing reasons the grievance nust be all owed. The grievor
shall be reinstated into his enploynent, with conpensation for al
wages and benefits |lost, and without | oss of seniority.

Septenmber 13, 1991 (Sgd.) MCHEL G PICHER
ARBI TRATOR



