CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2187
Heard at Montreal
Tuesday, 8 COctober 1991

concerni ng
CANADI AN NATI ONAL RAI LWAY COVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

The Union grieves that the Conpany has prormulgated a rule
requiring a nunber of enployees represented by the Brotherhood
of Mai ntenance of Way Enpl oyees in the Engi neering Departnent
to purchase and maintain a Railway G ade Watch.

JO NT STATEMENT OF | SSUE

The Railway Transport Commttee Order Nunmber R-18073,
dated 12 February 1974, states in part:

“"Al'l nmaintenance of Way and Bridge and Building
Foremen shall henceforth be required, if working on
a line of operating railway, to have in their
possessi on Railway Grade Watches and they shall in
all other respects conply with the requirenents of
Rules 2 and 3 of the Uniform Code of Operating
Rul es. ™

Further the Unlform Code of Operating Rules states in
rule 2:

"Each conductor, engineman, trainman, fireman, yard
foreman, yardman, and such other enployees as the
conpany nmay direct, nust carry, while on duty, a
reliable railway grade watch approved by the proper
authority and for which there nust be a prescribed
certlficate on file with a designated
railway officer.

A report to the National Transportation Agency dated June
17, 1988 in the matter of a collision of a VIA passenger train
and a CNR freight train near Konoka, Ontario was issued. This
report, on page 19, noted that the CN track mintenance
foreman and assistant track maintenance foreman were in breach
of Order R-18073.

Subsequent to the report, by notice to all enployees in
t he Engi neering Departnment, the Conpany advised Engineering
enpl oyees (Supervisors and Schedul ed) which were qualified in
the Regulations Governing the Railway Protection of Track
Units and M ntenance Wrk and the U C.OR "D' or "A" Book



that they nust have an approved railway grade watch. The
Conpany's notice affected a large number of nmenbers of the
Br ot her hood.



This is a policy grievance agai nst the Enployer's rule or
policy which requires the purchase of Railway G ade Witches
bei ng applied to those enpl oyees It represents.

The Uni on seeks a declaration that the Conpany has issued
an unreasonable rule or policy and an order that the Conpany
rei mburse all enployees who have purchased a Railway G ade
Wat ch pursuant to the Conpany's directive.

The conpany disagrees wth the Union's position and
further submts that the grievance is not arbitrable.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) R A. BOWADEN (SGD.) W W W LSON
SYSTEM FEDERATI ON GENERAL CHAI RVAN for: ASSI STANT
VI CE- PRESI DENT, LABOUR
RELATI ONS

There appeared on behal f of the Conpany:

D. C. St. Cyr - Manager, Labour Rel ations, Montreal
R. Lecavali er - Counsel, Otawa
M M Boyle - Director, Labour Relations, Montrea

N. Di onne - System Labour Rel ati ons
Officer, Montreal D. G gnac - System Labour Relations
O ficer, Montreal J. Little - Co- ordi nat or, Speci al
Proj ects, Engi neeri ng, Montreal
J. D. Bennett - System Engi neer Track, Montreal
J. F. Essienbre - Assi stant Manager Rul es, Montrea
S. Ranger - Superintendant, Operation W E East,

Mont r eal
S. Fournier - Supervi sor, Track Eval uati on,
Montreal C. Laval ee - B&B Master, Montreal
And on behal f of the Brotherhood:
D. MKee - Counsel, Toronto
R. A Bowden - System Federati on General Chairman.
O tawa
R. Phillips - General Chairman. Roslin
J. Ri oux - General Chairman, Ginsby
A. Trudel - General Chairman, Chonedy
D. Brown - Assistant to the Vice-President,
O tawa

AWARD OF THE ARBI TRATOR
At the hearing Counsel for the Brotherhood nmade It
clear that the objection taken by the Brotherhood is not to
the requirement that enployees in the Engineering Department
who are in possession of the UCOR "D' or "A" Book be required
to possess an approved railway grade watch. The sol e objection
taken by the Brotherhood is that It is wunreasonable and



contrary to the collective agreenent to require the enpl oyees
to pay for the watch

The Conpany objects to the arbitrability of t he
grievance, on the basis that there is no provision in the
coll ective agreement which the Brotherhood can point to
substantiate an obligation on the part of the Conpany to pay
for the enployees' watches. The Arbitrator is satisfied that
the prelimnary objection is well founded. It is common ground
that for a nunber of years the parties have periodically
negoti ated arrangenents whereby the Conpany pays for all or a
portion of certain equipnment or materials, such as tools and
certain items of safety clothing. For exanple. overalls.
hardhats, safety gloves and glasses, as well as other
protective and safety equipnment worn by enployees has been
paid for, in whole or in part, by the Conpany, apparently as a
result of negoti ati ons bet ween the Conpany and the
Brot herhood. It is comon ground, however, that the practices
or understandi ngs which have resulted from those negoti ati ons
have remni ned outside the collective agreenment. Even assum ng,
wi t hout finding, that such | ong standing Conpany practices can
be said to have beconme an Inpliclt term of the collective
agreenment, or that their continuation is enforceable through
an application of the doctrine of estoppel, the circunstances
are considerably different with respect to the purchase of
ti mepi eces.

The material before the Arbltrator establishes, beyond
controversy, that from 1974 onward certain enployees in the
bargai ning unit, nanely Mintenance of Wiy and Bridge and
Bui l ding Foremen, were required to be in possession of a
railway grade watch. That requi r ement was clearly in
conformance with UCOR Rule 2 as well as RTC Order No. R-
18073. From that tinme to the present while forenmen have been
required to be in possession of watches, they have not been
paid for by the Conpany, but rather have been provided at the
enpl oyees' own expense. This appears, noreover, to have been
the general usage and practice in other railway trades. 1In
1988 the Conpany was conpelled, by a finding of the National
Transportation Agency, to issue a directive to ensure strict
conpliance with Section 7 of Order No. R 18073. Consequently,
by letter dated June 9, 1988 it issued a requirenment that al
enpl oyees in engineering that are qualified in the "D and A
Books nust have a railway grade watch."

No exception as to the reasonabl eness of that requirenent
s taken by the Brotherhood in these proceedings. The sole

i ssue, as noted above, |s whether the Conpany's requirenent
requiring that the enployees purchase their own watches is
unr easonabl e, and in contravention  of the collective
agreenent .

As noted above, there is nothing in the terns of the
coll ective agreenment which places an obligation upon the



Conpany to pay for the watches which its enployees are, by
regul ation, effectively required to possess. Moreover, as the
evi dence discloses, the practice, since at |east 1961, has
been for foremen who are required to be in possession of a
watch to pay for it thenselves, a practice which appears to be
in general keeping with the nornms of the industry. Lastly, the
evidence is uncontradicted that where the Conpany has paid for
clothing or equipnment, whether in whole or in part, it has
been as the result of a negotiation with the Brotherhood,
generally outside the purview of the collective agreenment.

On the whole, the Arbltrator Is wunable to find any
provision within the collective agreement which can be said to
have been violated by the Conpany in the inplenmentation of Its
decision in June of 1988 to require all enployees qualified in
the "D'" and "A" Books to be in possession of a railway grade
watch at the enployees' own expense. In this regard | can find
no express or inplied term of the collective agreenent which
could form the basis of a grievance to be heard at
arbitration. Additionally, in light of the practice of the
Conpany with respect to enployees in both this and other
bargai ning units being required to bear the cost of a railway
grade watch, | can give no weight to the argunment of estoppe
advanced by Counsel for the Brotherhood.

For the foregoing reasons the Arbitrator is satisfied
that this grievance is not arbitrable as It cannot be said to
I nvolve the interpretation or alleged violation of any
provi sion of the collective agreenent. Alternatively, for al
of the reasons related herein, if the grievance could be said

to be arbitrable, It could not succeed on its nerits. For
t hese reasons the grievance is therefore dism ssed.
Cct ober 11, 1991

M CHEL G Pl CHER
ARBI TRATOR



