CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2189
Heard at Montr eal

Wednesday, 9 Cctober 1991

concerni ng
CANADI AN PACI FI C LI M TED
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Renmpbval from service of M. J.A Gardner on OCctober 22
1990, due to a nmedical condition.

JO NT STATEMENT OF | SSUE

On Cctober 22, 1990, M. Gardner was rempoved from service
due to his nmedical condition of epilepsy. The decision to
renmove M. Gardner from service results from a policy Issued
by the Conmpany on May 10, 1990, concerning "The Enpl oynent of
Di abetics and Epileptics".

The Uni on contends that:

1) The Conpany violated Section 18.1 of \Wage
Agreenent No. 41 by not conducting an investigation
either prior or subsequent to M. Gardner's renova
from service;

2) The enployer's general policy not to enploy
epil eptics i's unr easonabl e, unj ust and
di scrim natory;

3) The enployer unjustly removed M. Gardner from
service w thout consideration of supportive medica
evidence and has erred in treating M. Gardner as a
menber of a group, rather than determ ning the issue
of his enployabillty based on the nerits of his
i ndi vidual circunstances and nedi cal condition; and

4) The enployer renmoved and continues to wthhold
M. Gardner from service unjustly.

The Union requests that: M. Gardner be returned to work
forthwith with full seniority rights and conpensated for all
| ost wages and expenses as a result of this discrin nation.

The Conpany denies the Union's contentions and declines
the Union's requests.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) I. M Di MASSI MO (SGD.) E. S. CAVANAUGH
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER,
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There appeared on behal f of the Conpany:

H. Wendl andt -
D. T. Cook -
Oficer,

W S. Kans -
S. Stekman -
London Dr. G Berthiaune

Servi ces,

R. P. Egan -
Oficer,

Dr. J. T. Marotta -
R M Smth -
Dr. G Farah -
M Senecal - Trenbl ay -

And on behal f of the Brotherhood:

D. Brown -
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R Della Serra -
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J. A. Gardner -
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Counsel, Otawa
Labour Rel ati ons
Mont r eal
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- Medi cal
Mont r eal
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Toronto
Wt ness
Observer
Observer
Observer
Counsel, Otawa
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AWARD OF THE ARBI TRATOR

The Arbitrator

can find no violation of

article 18.1 of

the collective agreement as no discipline was assessed agai nst
the grievor and he has not been discharged. Nor can
conclude, on the basis of the nmaterial before ne In the
instant case. that the Conpany's policy with respect to the
enpl oynent of epil eptics l's unr easonabl e, unj ust or
di scrimnatory as alleged by the Brotherhood.

The nmaterial establishes, beyond controversy, that the
grievor is an epileptic who suffers conplex partial seizures.
The evidence of Dr. J. Marotta, a physician expert in the
di agnosis and treatnment of epilepsy, establishes that the

grievor's condition,
Warren T. Blune of Universlty Hospital
mar ked by an unpredictabillty of

greater than a mnute in length and
clouding of the grievor's consciousness.
that M. Gardner has suffered a nunber

The Arbitrator is satisfied that

Insofar as It relates
| abour er i's i nconpatible with the
requi renment that

proved epileptic condition. For these

the grievor

as diagnosed by his own specialist,
in London,
sei zures which are generally
i nvol ve a significant

reasons the
from service in the Bridge and Buil ding Depart ment

Dr

Ontario, is

It is conmmon ground

of seizures at work.

the grievor's condltion,
to his work as a Bridge and Buil ding

bona~ occupati onal

he be free from seizures occasioned by his

renmoval of



cannot be said to have been in violation of his rights under
the collective agreenent.



In the Arbltrator's view, however, an issue which
inplicitly falls within the scope of the Joint Statenent of
| ssue is whether the grievor was justifiably renmoved from any
form of service within the bargaining unit. The material
before ne establishes that in sonme |locations there are
posltions of tradesnmen's helpers In shops where there is no
ri sk inherent from the presence of noving equipnent, work at
hei ghts or other risk situations. Both of the Conpany's own
witnesses confirmed that work in such a setting could be
performed w thout undue risk by the grievor in his present
condition. On the material before me it does not appear that
consi deration has been given to any such option prior to this
time. As the availabillty of such work or the grievor's right
to claim It under the ternms of the collective agreenment was
apparently not addressed in the preparation and presentation
of the dispute, the nmatter Is renltted to the parties for
their j oi nt consi deration of such opportunlty’ for
accommodation as the Conpany m ght have by way of alternative
enpl oynent for the grievor within the bargaining unit. |
retain jurisdiction in the event of the inability of the
parties to reach any ultinate agreenment in respect of that
I ssue.

Oct ober 11, 1991

M CHEL G Pl CHER
ARBI TRATOR



