CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

SUPPLEMENTARY AWARD TO

CASE NO. 2190

Heard at Montreal Thursday, 11 February 1992

concerni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di spute respecting the inplenmentation of the Arbitrator's award in
CROA Case No. 2190 regardi ng Conductor J.I. Musslewhite.

UNI ON' S_STATEMENT_OF_| SSUE:

In CROA Case No. 2190 Conductor J.l. Mussl ewhite was ordered
reinstated on certain terns. On the basis of a report of Dr. Vidins,
relying on a report of Dr. L. Goldsmith, the Conpany refused to
reinstate himto the position of Conductor.

The Union subnmits that the decision not to reinstate was incorrect,
and that Conductor Musslewhite is not "suffering from di m nishing
sensory and notor reactions while sober”. The Union seeks

rei nstatenent of Conductor Misslewhite and any appropriate
conmpensati on.

The Conpany has declined the Union's request.

FOR THE UNI ON:

(SGD.)_J. _W _ARMSTRONG

GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

G C. Blundell

Manager, Labour Rel ations, Ednonton

R. Levacalier

Legal Counsel, Mntreal

M W Becker

Labour Relations O ficer, Ednonton

J. Torchia

Manager, Labour Rel ations, Montreal

M Dar by

Di strict Superintendent, Transportation, Ednmonton
M Fi sher

Coordi nator, Special Projects, Montreal
Dr. Barriault

Director, Cccupational Heath & Services, Ednonton
Dr. E. Vidins

W t ness

Dr. L. CGoldsmith

W t ness

And on behal f of the Union:

D. Ellickson

Legal Counsel, Toronto

J. W Arnstrong

Ceneral Chai rman, Ednonton

Dr. N. E Brodie

W t ness, Ednonton

J. |I. Musslewhite

Grievor



SUPPLEMENTARY_AWARD OF THE_ARBI TRATOR

The hearing in this matter was reconvened to determ ne whether there
has been conpliance with the conditions established in the
Arbitrator's award herein dated Cctober 24, 1991. The award
reinstated the grievor subject to certain conditions, as outlined in
the penulti mate paragraph of the decision

QQ NDENT The evi dence before nme is that the grievor's condition is
not beyond correction and can be reversed. In light of that

evidence, in light of the concern for fairness touched on above, and
inlight of the grievor's nearly twenty years of service and
positive work record, | amsatisfied that an appropriate conditiona
order of reinstatenent can be fashioned. The Arbitrator therefore
directs that M. Misslewhite be reinstated into his enploynent,

wi t hout conpensation for wages and benefits |ost, and w thout |oss
of seniority, on condition that he denonstrate his nedical fitness
to return to work and his willingness to submit to such nedica

tests or exami nations as the Conpany deens appropriate, fromtinme to
time, to nonitor his ongoing fitness to work. For the purposes of
this award "fitness to work"” shall nean freedom of al cohol abuse to
a degree that satisfies Dr. Vidins, or, failing her availability,
anot her specialist who is nutually acceptable to the Conpany and the
Union, that he is not at risk of suffering dimnished sensory and
not or reactions while sober, or of suffering wthdrawal synptons

whi ch coul d jeopardi ze safety. However, should the grievor not bring
himself within the conditions of this award within one year of the
date hereof, his right to reinstatenment shall cease

The parties are now di sagreed as to whet her the above conditions
have been conplied with. The evi dence before me confirnms that

M. Mussl ewhite has stopped drinking. It appears that he did not
take steps to turn his life around i mediately after the award
ordering his conditional reinstatement. By his own account, he
continued to drink until May of 1992. Wth the encouragenent of an
of ficer of the Conmpany's Enpl oyee Assi stance Progranme he undert ook
and successfully conpleted a 24 day in-patient substance abuse
program at the Al berta Hospital (Ponoka) which he conpl eted June 26,
1992.

On August 28, 1992, M. Musslewhite travelled to Toronto to be
physically exam ned by Dr. Eva Vidins, the specialist nanmed in the
Arbitrator's award. Dr. Vidins did a nedical assessnent of

M. Muissl ewhite which included bl ood tests and two abdoni nal

ul trasound examni nations. Her evidence confirns that while

M. Muisslewhite's liver appears sonewhat nodular, a condition which
may be attributable to past al cohol abuse, there was nothing in the
medi cal results to suggest any ongoi ng al cohol abuse. On the
contrary, according to Dr. Vidins, the indications of the tests in
August of 1992 are generally consistent with M. Misslewhite's claim
that he has stopped drinking. It can fairly be said, therefore, the
Dr. Vidins' findings indicate that M. Misslewhite di spl ayed

" freedom of al cohol abuse" at the tine of her exam nation of

hi m



Qut of an abundance of caution, and in a manner which the Arbitrator
judges to be appropriate and in keeping with the conditions of the
award, Dr. Vidins went one step further. She referred M. Misslewhite
to a psychol ogist, Dr. Leonard Goldsmith, who is a senior
psychol ogi st at the Toronto General Hospital. The purpose of the
referral was to have M. Mussl ewhite tested for any

neur opsychol ogi cal inpairnment, or brain danage. Under Dr. Goldsnmith's
direction, a psychometrist tested M. Musslewhite for a period of
several hours, both on the afternoon and eveni ng of August 28, and

on the norning of August 29, 1992.

The reporting letter of Dr. Goldsmith, sent to Dr. Vidins on Septenber
23, 1992 indicates that M. Misslewhite successfully passed a nunber
of the tests, but failed in three inportant respects. According to
Dr. Goldsmth, whose letter was explained in his own evidence at the
arbitration hearing, M. Misslewhite showed significant inpairnent in
a Digit Synmbol Subtest as well as in a Trail Mking Test, with sone
noder at e i nmpai rnent being indicated by his performance on the
Hal st ead Category Test. On the basis of these results Dr. Goldsnith
wote to Dr. Vidins expressing his opinion that M. Misslewhite showed
significant deficits in the area of rapid decision making, a
condi ti on which he suggested was inconsistent with certain of the
functions which he would be required to carry out as a train
conductor. At the hearing he confirmed his own opinion that the test
results of M. Musslewhite are indicative of organic dysfunction, or
brai n danmage

The findings of Dr. Goldsmith, which were the basis of Dr. Vidins

opi nion to the Conpany that he is not fit to return to work as a
train conductor, are challenged by a consulting neuropsychol ogi st
called as an expert witness by the Union. Dr. Norman E. Brodie, of
Ednmonton, testified that he had been provided with nmuch of the raw
data fromthe tests adm nistered by Dr. Goldsmith. At the hearing he
expl ained that the norns utilized by Dr. Goldsmith were

i nappropriate, as they are, in his opinion, out of date. Norns are
adj ustment factors used in the evaluation of test results to account
for such factors as a patient's age, education, or sex. Dr. Brodie
expl ai ned that when he applied a nore recently devel oped set of

norms, referred to as the Heaton Norns which he says are now wi dely
in use, to the raw data gathered by Dr. Goldsmith, the scores
registered by M. Misslewhite in fact fall w thin ranges of nornma
performance. He further explained that he al so conducted his own
tests of M. Musslewhite, using a | arger nunber of sensory/perceptua
tests, including all of those administered by Dr. Goldsnmith.

Dr. Brodie found M. Musslewhite to test nornmal in all respects. Even
Wi t hout the use of nornms, M. Misslewhite registered certain raw
scores in the tests adninistered by Dr. Brodie which are remarkably
hi gher than those he scored when tested by the psychonetrist who did
the testing for Dr. Goldsmith. For exanple, M. Misslewhite's test
score for the Hal stead Category Test taken in Toronto reveal ed an
error rate of 71, while only 34 errors were disclosed in the test

adm nistered by Dr. Brodie in Ednonton. Both experts indicated in
their evidence at the hearing that it is difficult to reconcile such
a marked change in raw score.



Much of the evidence adduced through the two psychol ogi sts rel ates
to possible distorting factors which could influence test results.
These include fatigue, depression or anxiety, stress and notivation.
While Dr. Goldsmith expressed the opinion that these factors did not
operate significantly to influence the results of the tests
conducted in Toronto, Dr. Brodie has suggested in his testinony that
they might well have had a bearing on M. Misslewhite's perfornmance.
The evidence indicates that there nmay be sone substantial basis for
Dr. Brodie's concern. M. Misslewhite testified, wthout
contradiction, that after flying to Toronto from Al berta on August
27th, he spent virtually the entire day of August 28 undergoi ng

medi cal and psychol ogi cal exam nations. After seeing Dr. Vidins in
the norning, he proceeded to the Toronto General Hospital for
ultrasound testing, at the conclusion of which he presented hinself
at Dr. Goldsmith's office for neuropsychol ogical testing. It was wel
into the afternoon, and M. Missl ewhite had eaten no breakfast or
lunch to that point in the day because, according to his evidence,
he believed from past experience that ultrasound tests would yield
better results on an enpty stomach. It appears that he was given an
opportunity to have sonething to eat in the hospital's cafeteria
before the comencenent of his psychol ogi cal testing.

During the course of his testinobny Dr. Goldsnmth expressed the belief
that M. Musslewhite's testing had ended at approxi mately 5:00 or
5:30 p.m that afternoon. He acknow edged that he was not hinself
present, however, and had no direct know edge of what had
transpired. M. Misslewhite, on the other hand, testified that in
fact the psychonetrist continued testing himuntil about 7:00 p.m
when he finally refused to continue, as he felt too tired to go on
M. Miusslewhite testified that he was further upset the follow ng
nor ni ng when, upon appearing for the resunption of the tests, he was
asked his name and what city he was in. The Union subnits that the
factors of fatigue, stress and concern about his treatnent inpacted
the grievor's performance during the psychol ogical tests conducted
in Toronto.

On the whole the Arbitrator cannot disniss out-of-hand the argunents
of Counsel for the Union that there are serious questions with
respect to the reliability of the tests perforned by Dr. Goldsmith
It mght equally be said, | think, that there may be questions about
the reliability of the tests conducted by Dr. Brodie, in |ight of
Dr. Goldsmith's comments in his reply evidence questioning the
degree of acceptance the Heaton Norms within the profession. It is
clear, however, that the norns thensel ves cannot explain the

di fference between the results obtained by the two experts. The
difference in the raw scores registered by M. Misslewhite in the
Hal st ead Category Test, for exanple, raise serious questions about
the reliability of both tests, even allowing for the fact that

M. Missl ewhite mght have perfornmed better on his second exposure
to the same tests.



In the Arbitrator's view, it is inportant to bear in mnd the
intention of the original award. It seeks to strike a bal ance
between the interests of the Conpany and the grievor. The enpl oyer
is entitled to reasonabl e assurances that M. Misslewhite is fit to
return to work in a safety sensitive position. By the same token

M. Mussl ewhite, an enployee of |ong service whose problens are

medi cal | y based, and who has made i npressive efforts at
rehabilitation, should not be unduly deprived of an opportunity to
resunme his livelihood if, indeed, he is fit to do so. In the
circunstances, in light of the evidence reviewed above, | nust
accept the position of the Union that the evidence falls short of
establishing a reliable procedure of neuropsychol ogi cal assessnent
as an elenent leading to the ultimate opinion of Dr. Vidins. This
concl usi on should not be taken as a coment on the care and

prof essi onal i smexhibited by Dr. Vidins or by Dr. Goldsmith. On the
contrary, the evidence discloses that they exercised the highest
degree of care and professionalismin their dealings with

M. Mussl ewhite. There were, however, elenments of significant fact
which, it appears, were unknown to either of them npst notably the
[ ength of the day put in by M. Misslewhite and the [ ate hour at
which the initial neuropsychol ogical testing concluded on the 28th
of August and, perhaps, the degree of anxiety and fatigue
experienced by M. Misslewhite who was tested in a strange
environnent, immediately following a long trip into a different tine
zone. The evidence discloses that, for reasons beyond the know edge
or control of the parties, the conditions established by the
Arbitrator were frustrated

By the sane token, the Arbitrator is reluctant to prefer, wthout
reservation, the alternative opinion advanced by Dr. Brodie. He is a
relatively recent graduate, with substantially less clinica
experience than Dr. Goldsmith. Wiile it may be that the Heaton Nornmns
which he utilized are to be preferred (a matter upon which | express
no opinion), | cannot entirely disregard the suggestion of

Dr. Goldsmith that they have not yet achi eved universal acceptance.
In the circunstances the issue becones what is an appropriate
nmeasure to insure the proper conpletion of the award of October 24,
1991? In ny view, for the reasons touched upon above, the issue

rai sed by Dr. Videns, as to whether M. Misslewhite has suffered
neur opsychol ogi cal inpairnment has not been properly addressed or
fully answered. While | appreciate that in such matters universa
agreenent may be inpossible, | amsatisfied that the findings
reached by Dr. Goldsmith in August 1992 cannot be relied upon as the
sol e basis to dispose of the rights of the parties in this case. It
was inmplicit in the conditions of the award of October 24, 1991 that
any exam nation of M. Misslewhite would be conducted in such a
manner as to yield reasonably reliable results. For the reasons

rel ated, however, that standard has not been satisfied.



In the Arbitrator's view the award can be conpl eted, however, by a
direction for further neuropsychol ogical testing of M. Misslewhite,
in a manner which involves the participation of both parties. The
Arbitrator therefore directs that within a reasonabl e period of
time, which should not be unduly delayed, M. Misslewhite be tested
by a neuropsychol ogist to be selected jointly by the parties, and
failing their agreenent, to be naned by the Arbitrator. The report
of the neuropsychol ogi st, whose tests should include all of those
performed by Dr. Goldsmith and Dr. Brodie, and such further tests as
he or she may deem appropriate, shall be provided to Dr. Vidins and
to the grievor's physician for their conmments. In the event that
there is then any dispute between the parties with respect to the
appropriateness of M. Misslewhite's return to safety sensitive
duties, the report of the neuropsychol ogist, along with the coments
of Dr. Vidins and the grievor's doctor shall be provided to the
parties, who may then make further subnissions to the Arbitrator
prior to the final disposition of the grievance.

For the purposes of clarity, in light of the delay which I find is
chiefly attributable to M. Misslewhite's own initial reluctance to
comply with the conditions of the award of October 24, 1991, | can
see no basis for any order for conpensation to the present time. Nor
shoul d conpensati on be expected in relation to the period between
this decision and any deci sion which m ght subsequently confirm

M. Musslewhite's return to his enploynent, unless it can be shown
that there has been undue and avoi dabl e del ay occasi oned by the

Enmpl oyer.

The matter is, therefore, remtted to the parties for further
action, in accordance with this supplementary award.

February 19, 1993

(Sgd.) _M CHEL_G. _PI CHER

ARBI TRATOR



