PRELI M NARY AWARD DATED 15 NOVEMBER 1991, | NTERI M AWARD DATED 14
FEBRUARY 1992, HOLD FOR FI NAL AWARD

CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2191

Heard at Montreal, Thursday, 10 Cctober 1991

concerni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

EX PARTE

Dl SPUTE:

The operation of | oconotives by the use of a belt pack or otherw se
falls within the work jurisdiction of the Brotherhood of Loconotive
Engi neers.

BROTHERHOOD' S STATEMENT OF | SSUE:

It is the Brotherhood's position that the use for which the belt
pack is intended by the Conpany falls within the jurisdiction of
Col | ective Agreenent 1.2 and nust be operated or nmanned by

| oconpti ve engi neers pursuant to the provisions of Collective
Agreenment 1.2.

The Conpany refuses to assign the work to the | oconptive engi neers.
FOR THE BROTHERHOOD:

(SGD.) W A WRIGHT

ACTI NG GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

A. Gard

Counsel , Mntreal

R. Lecavalier

Counsel , Mntreal

M Del greco

Director, Labour Relations, Mntreal

D. W Coughlin

Manager, Labour Rel ations, Montreal

G C. Blundell

Manager, Labour Rel ations, Ednonton

M S. Fisher

Coordi nator, Special Projects, Transportation, Mntreal

M Becker

Labour Rel ations O ficer, Ednonton

On behal f of the Brotherhood:

J. L. Shields

Counsel, Otawa

D. S. Kipp

General Chairman, Kam oops

J. D. Pickle

Canadi an Director, Otawa

G Hai nsworth

Vi ce-President, Otawa

C. Hamlton

General Chairman, Kingston



And on behalf of the United Transportation Union:
M  Chur ch

Counsel , Toronto

L. H dson

Vi ce- Presi dent, UTU - Canada, Ednpnton

J. W Arnstrong

General Chairperson, UTU, CN Lines Wst, Ednmonton
B. Henry

Vi ce- General Chairperson, UTU, CN Lines West, W nnipeg
At the request of the parties, the hearing was adjourned to Novenber
1991.

On Thursday, 14 Novenber 1991, there appeared on behalf of the
Conpany:

J. Col eman

Counsel , Montreal

D. W Coughlin

Manager, Labour Rel ations, Montreal

D. L. Brodie

Labour Rel ations O ficer, Mntreal

On behal f of the Brotherhood:

J. L. Shields

Counsel , Otawa

D. S. Kipp

General Chairman, Kam oops

J. D. Pickle

Canadi an Director, Otawa

G Hai nsworth

Vi ce-President, Otawa

C. Hanmilton

Ceneral Chai rman, Kingston

G Hall

CGeneral Chai rman, Quebec

And on behal f of the United Transportation Union:
M MBride

Counsel , Toronto

L. H dson

Vi ce-President, UTU - Canada, Ednonton

J. W Arnstrong

Ceneral Chairperson, UTU, CN Lines West, Ednonton
B. Henry

Vi ce- General Chairperson, UTU, CN Lines West, W nnipeg



PRELI M NARY AWARD OF THE ARBI TRATOR

Upon a review of the material filed and the argunents presented, the
Arbitrator is satisfied that the prelimnary objection of the
Conpany to the arbitrability of the grievance cannot be sustai ned.

It is clear that the position of the Brotherhood is that the
assignnment of the control of a |loconmotive to any enpl oyee other than
one covered by its collective agreement is in contravention of the
implicit jurisdictional rights of the Brotherhood reflected in the
entirety of the collective agreenment. Wile no specific provision of
the agreement can be pointed to to establish that jurisdiction, the
agreenent itself and decades of practice are relied upon to do so.

It is common ground that there has never before been cause for a
jurisdictional claimby the Brotherhood of Loconotive Engineers to
protect work relating to the control of a |oconotive. Wat results,
therefore, is a case of first inpression which nust, in fairness, be
approached in that context.

The Conpany submits that the Brotherhood has failed to conply with
the requirenents of article 91 of the collective agreement, in that
it has not provided reference to any specific articles of the

col l ective agreenent which have been violated. If its position were
to be strictly accepted, it would be arguable that no union could
ever advance a grievance based on an inplied termof a collective
agreenent. In fact, however, it is well established in Canadi an
jurisprudence that the scope of bargaining unit work is frequently
to be derived solely by inference fromthe general ternms of a
col l ective agreenent, including such provisions as job
classifications, job descriptions, as well as evidence of past
practice (see generally, Brown & Beatty Canadi an Labour Arbitration (3d)
5:1200). There must, of necessity, be some latitude in the grievance
docunent ati on which relates a claimof work jurisdiction based on
past practice and the inplied terns of a collective agreenent. It
appears to the Arbitrator clear that the position of the Brotherhood
has, fromthe outset, been that its collective agreement inplicitly
confers a jurisdictional right to performwork relating to the
control and operation of a locomotive. | amsatisfied that its Ex
Parte Statenent of Issue, and the correspondence between the parties
whi ch preceded it, have given a sufficient indication of its
position, and must be viewed as being in substantial conpliance with
the requirenents of article 91 of the collective agreenent.



There is, noreover, no violation of the terns of clause 4 of the
Menmor andum of Agreenent governing the operation of the Canadi an
Railway Office of Arbitration. It provides, in part, as follows:

4.

The jurisdiction of the Arbitrator shall extend and be linmted to
the arbitration, at the instance in each case of a railway, being a
signatory hereto, or of one or nore of its enployees represented by
a bargai ning agent, being a signatory hereto, of;

(A

di sputes respecting the nmeaning or alleged violation of any one or
nore of the provisions of a valid and subsisting collective
agreenent between such railway and bargai ni ng agent, including any
clains, related to such provisions, that an enpl oyee has been
unjustly disciplined or discharged; and ..

| amsatisfied that in the instant case the position of the

Brot herhood, that the totality of the terns of its collective
agreenent disclose an inplied work jurisdiction, can be fairly said
to fall within the anmbit of a dispute respecting the neaning of any
one or nore of the provisions of the collective agreement within the
contenpl ati on of clause 4 of the Menorandum

The Arbitrator appreciates the concern expressed by counsel for the
Conpany with respect to the possible difficulty which m ght be
encountered in attenpting to prepare to neet an argunent as broad as
t hat bei ng proposed by the Brotherhood. That difficulty, however,
can be dealt with appropriately by a regulatory direction of the
Arbitrator made pursuant to clause 6 of the Menorandum as well as
pursuant to the general procedural authority of the Arbitrator. In
the circunstances therefore, to avoid unfairness through the risk of
surprise and delay by reason of adjournnents, the Arbitrator directs
t hat the Brotherhood provide to the Conpany, not |ess than ten

cal endar days prior to the schedul ed hearing of the nerits of this
grievance, a list of all articles of the collective agreement and
arbitration awards, if any, it intends to rely on in the
presentation of its case.

For the foregoing reasons, and subject to the above direction, the
Arbitrator is satisfied that the grievance, as filed, is arbitrable.
The grievance shall therefore be scheduled to be heard on its
merits.

November 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



On Wednesday, 12 February 1992, there appeared on behal f of the

Conpany:

J. Col eman

Counsel, Montreal

M E. Heal ey

Director, Labour Relations, Montreal
D. W Coughlin

Manager, Labour Rel ations, Montreal
M S. Fisher

Coordi nator, Special Projects, Transportation, Mntreal
On behal f of the Brotherhood:

J. L. Shields

Counsel, Otawa

D. S. Kipp

General Chairman, Kam oops

G Hai nsworth

Canadi an Director, Otawa

G Hall

Vi ce-President, Otawa

C. HamIton

Ceneral Chai rman, Kingston

And on behal f of the United Transportation Union:
H. Cal ey

Counsel, Toronto

M J. Hone

Research Director, UTU, Otawa



| NTERI M AWARD OF THE ARBI TRATOR

The sole issue, for the purposes of this interimaward, is whether
the Arbitrator should refer this matter to the Canada Labour

Rel ati ons Board pursuant to Section 65(1) of the Canada Labour Code.
The Brotherhood takes the position that this Ofice should nake such
a referral, as the dispute is in the nature of a jurisdictiona
conflict between itself and the United Transportation Union, with
regard to the assignment of the automated control of |oconotives in
Sym ngton Hunp Yard, by neans of a renote control belt pack. The
Conpany takes the position that the dispute should be referred to
the Canada Board by this Ofice only if the grievance should
succeed. The United Transportation Union, on the other hand, does
not go so far. It subnmts that the Arbitrator should refer the
matter to the Canada Labour Rel ations Board only if, having heard
the case on its nerits, it should appear to the Arbitrator that
there is a case of some substance in support of the Brotherhood's
posi tion.

The parties drew the Arbitrator's attention to a nunber of arbitra
awards, as well as decisions of the Canada Labour Rel ati ons Board,
with respect to the exercise of the Arbitrator's discretion to refer
a matter to the Board pursuant to the terns of Section 65(1) of the
Code. The provisions of the Code which are pertinent are as foll ows:
65

(1)

Where any question arises in connection with a matter that has been
referred to an arbitrator or arbitration board, relating to the

exi stence of a collective agreenment or the identification of the
parti es or enployees bound by a collective agreenent, the arbitrator
or arbitration board, the Mnister or any alleged party may refer
the question to the Board for a hearing and determ nation

(2)

The referral of any question to the Board pursuant to Subsection (1)
shall not operate to suspend any proceedi ng before an arbitrator or
arbitration board unless the arbitrator or arbitration board decides
that the nature of the question warrants a suspension of the
proceedi ng or the Board directs the suspension of the proceeding.
The cases referred to by the parties include Bell Canada and

Comuni cati on Workers of Canada, (1980), 27 L.A.C. (2d) 163 [Adans];
Re Bell Canada and Communi cati on Workers of Canada, (1982), 3 L.A C.
(3d) 14 [Burkett]; Bell Canada and Comuni cati on Wbrkers of Canada
and Canadi an Tel ephone Enpl oyees Associ ati on, an unreported
arbitration award dated June 8, 1984 [M G Picher]; Canadi an
Broadcasti ng Corporation and National Association of Broadcast

Enmpl oyees and Techni ci ans, an unreported arbitrati on award dated
August 31, 1987 [Burkett] and Northern-Loram Joint Venture and
Canadi an Brot herhood of Railway, Transport & General Workers and

I nternational Brotherhood of Teansters 59 di, decision of Canada
Labour Rel ations Board No. 498, Jan. 21, 1985.



It should be noted that in the instant case the Brotherhood has

al ready made application, itself, to have this matter considered by
t he Canada Labour Rel ati ons Board, both under Section 18 and 65(1)
of the Code. The Section 18 application was declined in a decision
communicated to the parties by a letter of the Chief Registrar of
the Canada Board, dated May 2, 1990. That letter reads, in part, as
fol |l ows:

Fol | owi ng consideration of the parties' subm ssions the Board finds
that the situation described by the applicant does not warrant a
review of its Certification.

The Board is mindful of the fact that this issue might be better
dealt with through arbitration. The Board is also aware of the fact
that an arbitration award i ssued pursuant to one agreenent mi ght be
in conflict with a parallel determ nation issued under another
agreement .

The Board is nonethel ess confident that this matter can be totally
resol ved through arbitration. Should an arbitrator seized with the
matter find that conming to a determ nation mght conflict with other
awards or require the involvenent of the Board, then the arbitrator
will be able to resort to section 65 of the Code, which is nore
suited to this kind of issue than is section 18 of the Code.

The application is disnissed and the Board's file closed.

The application under Section 65 was simlarly dismssed, by letter
dated July 20, 1990 which reads as foll ows:

This application filed by the Brotherhood of Mintenance of Way
Enmpl oyees (sic) on July 10, 1990, as well as the additiona
representations of all parties concerned has been considered by a
quorum of the Canada Labour Rel ati ons Board conprised of

Vi ce- Chai rman Serge Brault and Menbers Franois Bastion and M chae
Eayrs.

I have been instructed to advise the parties that the Board pane
has deci ded not to suspend arbitrati on proceedi ngs schedul ed for
July 23, and to dismiss the present application. The Board refers
the parties to its decision in Northern-Loram Joint Venture (1985),
59 di 180; 9 CLRBR (NS) 218, (CLRB No. 498), in which the Board
stated that the Boards' jurisdiction under Section 65 of the Canada
Labour Code (Part | - Industrial Relations) is not exclusive and
that an arbitrator has the authority to answer questions that may be
referred to the Board under the said section



In the instant case the Brotherhood has not directed the Arbitrator
to any provision of the collective agreenment which expressly grants
jurisdiction over the work in dispute to the Brotherhood. There is,
therefore, at this point in the proceedings no clear indication that
this grievance nust necessarily lead to a result which will conflict
with the agreenment between the United Transportation Union and the
Conpany with respect to the assignnent of the work in question. The
Br ot her hood' s grievance proceeds, in |large nmeasure, on the

submi ssion which it intends to make to the effect that the totality
of the provisions of the collective agreenent, taken together with

t he past practice of the parties, construed in light of the
certificate which the Brotherhood holds fromthe Canada Labour

Rel ati ons Board, establishes that it has jurisdictional rights to
the work in question which are enforceable through its collective
agreement .

At this point the Arbitrator is sinply in no position to assess the
merits of that submission. In the result, two outcones are possible:
the Brotherhood nay fail to establish any claimto the work on the
basis of the collective agreement or, secondly, it may establish
such a claim It is only if the second eventuality becones I|ikely
that jurisdictional conflict with the United Transportation Union
will have matured into a reality. For the reasons anply articul ated
in the jurisprudence, it is at that stage that the Arbitrator should
consider referring the matter to the Canada Labour Rel ations Board,
whi ch has broader jurisdictional tools to resolve a | abour relations
conflict of that kind, in a manner which is final and binding on al
parties concerned, and which avoids the anomaly of conflicting
arbitral decisions nmade under two separate collective agreenents.

In the circunstances, for the foregoing reasons, the Arbitrator
deenms it appropriate to reserve on the request of the Brotherhood to
suspend the arbitration proceedings and to refer the matter to the
Canada Labour Relations Board. | amsatisfied that the interests of
all parties are better served if the matter proceeds to be heard on
its merits. The question of the referral under Section 65(1) may
then be addressed in light of the fuller articulation of the

Brot herhood' s case at the conclusion of the hearing. The Arbitrator
will then be in a better position to nmake a determnation with
respect to the Section 65(1) issue.

The matter shall therefore be docketed to be heard on its nerits.
February 14, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



