CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2191

Heard at Montreal, Thursday, 10 Cctober 1991
concerni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS

EX PARTE
DI SPUTE:

The operation of |oconotives by the use of a belt pack or
otherwise falls within the work jurisdiction of the Brotherhood
of Loconotive Engi neers.

BROTHERHOOD' S STATEMENT OF | SSUE

It is the Brotherhood's position that the use for which the belt
pack is intended by the Conpany falls within the jurisdiction of
Col | ective Agreenent 1.2 and nust be operated or nanned by

| oconpti ve engi neers pursuant to the provisions of Collective
Agreenment 1.2.

The Conpany refuses to assign the work to the | oconotive
engi neers.

FOR THE BROTHERHOOD:
(SGD.) W A. WARI GHT
ACTI NG GENERAL CHAI RVAN
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Mont r ea
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Mont r ea

P. J. Marquis- Superintendent Sym ngton Yard, W nnipeg

R. Eisenman - Project O ficer, Transportation, Ednonton

J. Perron - Counsel, Montrea

L. F. Caron - System Labour Relations O ficer, Mntrea
On behal f of the Brotherhood:

J. L. Shields- Counsel, Otawa
W A Wight - Ceneral Chairnman, Saskatoon
G Halle - Canadian Director, Otawa



Pel |y - Counsel, Otawa

Ham | t on General Chairman, Kingston

E. Wod - General Chairman, Halifax

C. Curtis - Ceneral Chairman, CP Lines West, Cal gary

McKenna - General Chairman, CP Lines East, Smiths Falls
Si npson - Vice-General Chairnman, Saskatoon
nd on behalf of the United Transportation Union
Chur ch - Counsel, Toronto
H dson - Vice-President, UTU-Canada, Ednonton

M Hone - National Research Director, Otawa

W Arnstrong- General Chairperson, CN Lines Wst, Ednonton
P. Gregotski- Ceneral Chairperson, CN Lines Central, Fort
e
G

Scarrow General Chairperson, CN Lines Central (Yard),
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arni a
Lebel - General Chairperson, CN Lines East, Quebec
O. Schillaci- General Chairperson, CP Lines West, Calgary
A. Warren - General Chairperson, CP Lines East, Toronto
J. Henry - Vice-Ceneral Chairperson, Ednonton
Gar ant - Vice-General Chairperson, Mntrea
Bi nsfeld - Vice-Ceneral Chairperson, Fort Erie
Guennette - Wtness

AWARD OF THE ARBI TRATOR

The grievance before the Arbitrator relates to the claimof the
Br ot herhood of Loconotive Engineers that the renote contro
operation of | oconotives by neans of a "belt pack™ in hunping
operations at Sym ngton Yard falls within the work jurisdiction
protected by its collective agreement. The renpte contro
operation of |oconmptives as well as other related duties and
responsibilities in the automated hunpi ng operati on has been
assigned to a nenber of the United Transportation Union, which
has intervened in these proceedi ngs. The Conpany and the
Intervener maintain that the assignment of the work in question
to the menmbers of the United Transportation Union is proper and
that there has been no violation of the Brotherhood' s collective
agreement .

Two previous awards have issued in this matter. On Novenber 15,
1991 the Arbitrator disnissed the prelimnary objection of the
Conpany to the effect that the grievance was not arbritable. By
a further award, dated February |4, 1992 the Arbitrator reserved
on the request of the Brotherhood to suspend the arbitration
proceedi ngs and refer the dispute to the Canada Labour Rel ations
Board under the terns of Section 65(1) of the Canada Labour
Code. The Brotherhood argued that the work in question fel

under its collective agreenent, and that if it also falls under
the collective agreenent of the United Transportati on Union the
appropriate forum of resolution of a jurisdictional dispute in
relation to the work is the Canada Labour Rel ations Board. In
deciding to reserve on the issue, the Arbitrator comented as
fol |l ows:



At this point the Arbitrator is sinply in no position to
assess the nerits of that submission. In the result, two

out comes are possible: the Brotherhood may fail to establish
any claimto the work on the basis of the collective
agreenent or, secondly, it nmay establish such a claim It is
only if the second eventuality becomes |ikely that
jurisdictional conflict with the United Transportati on Union
will have matured into a reality. For the reasons anply
articulated in the jurisprudence, it is at that stage that
the Arbitrator should consider referring the matter to the
Canada Labour Rel ations Board, which has broader
jurisdictional tools to resolve a | abour relations conflict
of that kind, in a manner which is final and binding on al
parties concerned, and which avoids the anonaly of
conflicting arbitral decisions made under two separate
col l ective agreenents.

In the circunstances, for the foregoing reasons, the
Arbitrator deens it appropriate to reserve on the request of
the Brotherhood to suspend the arbitration proceedings and to
refer the matter to the Canada Labour Relations Board. | am
satisfied that the interests of all parties are better served
if the matter proceeds to be heard on its nerits. The
qguestion of the referral under Section 65(1) may then be
addressed in light of the fuller articulation of the

Brot herhood' s case at the conclusion of the hearing. The
Arbitrator will then be in a better position to nake a
determ nation with respect to the Section 65(1) issue.

The matter shall therefore be docketed to be heard on its
nerits.

In the result, the matter has now matured to be arbitrated.
Should this Ofice deternmine that there has been no viol ation of
the coll ective agreenent between the Conpany and the Brotherhood
by the assignnent of the work in question to a nenber of the
United Transportation Union, the grievance nust fail. Further

in that eventuality there would be no basis on which to find a
jurisdictional dispute which should be referred to the Canada
Labour Rel ations Board. It should be stressed that in
approaching that question the Arbitrator takes the view that the
Br ot herhood could ground a claimto the work based on a right to
be inplied fromthe totality of the collective agreement and

hi story of practice in the industry, and in particul ar between

t he Brotherhood and the Conpany. G ven the inportance of the
case, it should not, in ny view, be resolved on unduly narrow or
techni cal grounds, but rather should be resol ved having regard
to the industrial relations realities of the case, and with due
consideration to the norns and traditions which have evol ved
within the industry, subject, of course, to the terns of the

col | ective agreenent.

The facts which are material to resolving this grievance are not
in substantial dispute. On Septenber 22, 1989 the Conmpany gave
notice to the Brotherhood under article 89 of the collective
agreenent, advising of the introduction of renote controlled

| oconotives at Symington Hunp Yard in Wnnipeg, Manitoba. The



i ntroduction of renote control |oconotives was part of the
Conmpany' s general hunp yard inprovenent program It resulted in
t he abol i shnment of seven | oconotive engi neer positions at that

| ocation. Prior to the introduction of the hunp yard inprovenent
program hunpi ng operations at Sym ngton Yard utilized the
services of six classifications of enployees. In addition to the
| oconpti ve engi neer, represented by the Brotherhood, five
classifications of enployees represented by the United
Transportation Union were involved: Yardmaster, Yard Foreman,
Yard Hel per, Car Retarder Operator and Switchtender. In 1988 the
first phase of the inprovenment program was introduced at
Symington Yard, with the initiation of the conputerized Process
Control System (PCS) and Signal Control System (SCS). These
changes resulted in the elimnation of the car retarder

operator. Additionally, the duties of the yard foreman and the
yard hel per were conbined into a new classification titled "Yard
Operations Enployee". At its inception the duties of the yard
operations enpl oyee position were as foll ows:

- receiving instructions fromthe Yardmaster on yard display
nonitors in connection with correct car order and handling

i nstructions for individual cars.

- setting out "bad order" and "do not hunp" cars.

- applying and rel easi ng hand brakes as required

- coupling and uncoupling air hoses to avoid delay to trains.
- bleeding air fromcar air brake system as required.

- ensuring cars are secured at all tines.

- hunpi ng
- aligning drawbars, as required.
- pulling pins, i.e., releasing cars in notion.

- other related duties, as nmay be required.

- triming - shove or kick cars with engine only to nake room
in class tracks.

- conmuni cate instructions to |oconotive engineer with respect
to direction, speed, and other requirenents.

It may be noted that with the first phase of conmputerization the
belt pack was not utilized and | oconptive engi neers continued to
operate the yard engine utilized in the hunping process.
Subsequently, follow ng the notice of Septenber 22, 1989 the
belt pack was introduced. Since its introduction the yard engine
has been unmanned and its nmovenents have been controlled by the
yard operations enployee by neans of a renmpte controlled radio
system operated through the belt pack worn by the yard
operations enployee. Prior to the change the yard hel per would
instruct the | oconotive engineer with respect to the novenent of
the switching | oconpotive by nmeans of radi o comunication. As a
general rule, the | oconotive engi neer would apply the throttle
and brakes to advance cars on the hunp as directed by the yard
foreman or yard helper. Wth the introduction of the belt back
there is no |onger a need for a person on the |oconotive to

mani pul ate the throttle and brakes to nanually control the
noverment of the | oconotive and cars.

In the Arbitrator's view, it is inportant to appreciate the
functions perforned by the m croprocessor which is part of the
belt pack system The automated | oconotive is equipped with a



nunber of features, including a radio receiver and a nobile
control l er which receives renote comuands and rel ays contro
conmands to the | oconotive controls by nmeans of a nobile
interface. The yard operations enployee directing the | oconotive
froma position on the ground, by neans of the belt pack, can
signal the engine to advance, reverse or stop, and has a certain
discretion with respect to the speed of its novenment. However,
he or she does not becone involved in |oconbtive '"handling' in
the traditional sense. There is, in other words, no direct
control of the throttle or braking functions by the operator of
the belt pack. Rather, there is a sinple direction nmade by radio
conmuni cati on through the belt pack as to the direction and
speed of the yard engine's novenment. The anount of throttle or
braki ng required, having regard to the weight of the cars being
pushed or the grade of track, is determ ned automatically by the
nm croprocessor system The necessary brake and accel erator
functions are directed by a conputer program and not by any
human operator, in a process that can be | oosely anal ogi zed to
the functioning of a cruise control mechanismin an autonobile.
In the result, the skills traditionally exercised by the

| oconoti ve engi neer, nanely how nuch throttle and brake to apply
to ensure the appropriate novenent of the |oconotive and the
cars it is handling are now perforned automatically by the

m croprocessor system Wile the operator of the belt pack may
generally dictate the speed and direction of the |oconotive, he
or she does not directly operate the throttle and brake
controls.

The Brot herhood advances a nunber of argunents in support of its
position. Mst fundanmentally, it relies upon the certification
order issued under the Wartine Labour Rel ations Board on March
8, 1946 granting it bargaining rights in respect of: "loconotive
engi neers handling steam or other classes of notive power while
enpl oyed as such in Canada by [the Conpany]". The Brotherhood
submts that the direction of the | oconpotive by nmeans of the
belt pack falls within the concept of "handling notive power".
Inits brief it characterizes the functions of the yard
operations enpl oyee as conplex, noting that the belt pack
controls the | oconotive's direction, speed, braking, bell and
horn and i ncorporates a reset safety control simlar to that
found on a | oconotive, whereby the energency brakes are applied
if no signal is received fromthe operator within a given period
of tinme.

The Brotherhood stresses that the yard operations enpl oyee
controls the nmovenment of the |oconotive much in the same way as
the | oconotive engineer used to do. It notes that the enpl oyee
uses the belt pack to conplete the coupling of cars by making a
"stretch" or reverse novenent to ensure that pins are properly
in place. The enployee then directs the | oconptive and cars to
the crest of the hunp where he or she controls the slow ng or
st oppi ng of the novenent, enabling himor her to uncouple the
cars and direct them downhill to the appropriate classification
track. Counsel for the Brotherhood stresses that the greatest
part of the yard operations enployee's tinme is devoted to moving
trains, a function which he submits is the essence of the

| oconpti ve engi neer's work. He argues that the pulling of pins,



a traditional function of the yard helper, is only a minor part
of the work now perfornmed by the yard operations enpl oyee.

Counsel for the Brotherhood also draws to the Arbitrator's
attention the invol venent of the yard operations enployee with
certain parts of the on-board equi pent of the |oconotive,
particularly at the commencenent of operations. The Brotherhood
notes that the enployee is trained in reading and operating the
automati c i ndependent and energency brake val ves, the contro

and fuel punp switch, the engine run switch, the generator field
switch, the headlight switch, the gauge light switch, the ground
and steplight switch, the electrical control panel as well as

ot her gauges and controls on the loconptive unit. It notes that
the operator is further trained in recognizing cormon | oconotive
probl enms such as governor shutdowns, high voltage ground faults,
faulty battery charges and overheating. Its counsel also subnits
that the training nmanual for yard operations enployees is, in
many respects, substantially simlar to the training manual for

| oconoti ve engi neers.

Counsel for the Brotherhood stresses the dictionary neani ng of
the verb "to handl e" which appears in the certification order

whi ch established the Brotherhood's original jurisdiction. He
submts that handling a | oconptive includes any aspect of
managi ng, controlling or directing its novenent. He further
refers the Arbitrator to a nunber of prior awards of this Ofice
whi ch have concerned the assignnent of work relating to various
forms of | oconotive operations to the nmenbers of the

Br ot her hood: CROA 33, 470, 1090.

It is common ground that there is no specific provision within
the Brotherhood's collective agreenent which gives exclusive
jurisdiction over the operation of |oconotives to nmenbers of the
Brotherhood. In this regard, it may be noted that nmenbers of

ot her trade unions, including hostlers and shop craft enpl oyees,
have for many years been assigned to operate |oconptives in

ot her than yard or road service. Counsel for the Brotherhood
submits, however, that past practice nust weigh heavily in

det erm ni ng whet her a given form of assignnment is bargaining
unit work. Citing CROA 1726 in support of the Brotherhood' s
position, counsel notes that for nore than fifty years

| oconpti ve engi neers have controlled and directed the operation
of loconotives in the hunp yard at W nni peg. By way of
conparabl e authority, counsel refers the Arbitrator to the

deci sion of the Special Board of Adjustment, No. 907 (Decenber
11, 1981) in the Brotherhood of Loconotive Engineers and the

I nternational Longshorenen's Association. In that case, it was
found that the use of renote control |oconotives at a new

unl oading facility for ore at the docks in Tol edo, Ohio was the
work of train and engine crews, including | oconotive engi neers.
Counsel subnmts that the actions of the Conpany in assigning the
belt pack operation to persons other than | oconptive engi neers
anounts to assigning bargaining unit work to enpl oyees outside
the unit in a manner that threatens the integrity of the unit.
In this regard he refers the Arbitrator to the follow ng cases:
re Mountain King Productions, Inc. and International Alliance of
St age Enpl oyees, Local 891, (1988), 3 LAC (4th) 286 (Greyell);



re Orenda Ltd. and International Association of Michinists,
Lodge 1922, (1972), 1 LAC (2nd) 72 (Lysyk); re United Stee
Wor kers (Local 1817) and Fittings Ltd. (1969) 20 LAC 249
(Weat herill).

The Conpany denies any violation of the collective agreenent,
and subnits that there is nothing in its actions which derogates
fromthe right of the nenbers of the Brotherhood to perform
bargaining unit work. It argues, firstly, that the operation of
the belt pack is not work which falls within the scope of the

Br ot herhood's bargaining unit. Further, it submits that the
humpi ng process which is now automated is so sinplified that
there is no need for a | oconotive engineer to be involved in the
operation. Finally, it stresses that the collective agreenent
bet ween the Conpany and the Brotherhood contains no express or

i mplied provision which would give exclusive jurisdiction over
the work in question to the Brotherhood.

Counsel for the Conpany states that there is nothing unusual in
the introduction of the technol ogy of automation resulting in
the elimnation of traditional positions in the railway

i ndustry. He points to a long history of such changes,
commencing with the introduction of diesel |oconotives and the
renoval of firenen helpers fromduties on a | oconptive. He
further points to the introduction of radios, hot box detectors,
automat ed signaling and switching and end of train units in
substitution for cabooses as further exanples of technol ogica
changes which have led to the di sappearance of previously
performed jobs. In citing those exanmpl es counsel for the Conpany
stresses the inportance of technol ogi cal advance in the
furtherance of productivity in an increasingly conpetitive

i ndustry. As a practical matter, counsel also argues the
mtigating effect of the fact that the nenbers of the

Br ot her hood who mi ght be adversely affected by the changes which
are the subject of this grievance all have seniority in the
ranks of the United Transportation Union. Menbers of the United
Transportati on Union who are adversely affected by the

i ntroduction of the hunp yard inprovement program do not, as a
general rule, have the sane ability to take shelter in work
avail abl e wi thin another bargaining unit, while |oconotive

engi neers may exercise their seniority to seek positions as

trai nmen, conductors or yard operations enployees in the

bargai ning unit of the United Transportation Union. Counse
stresses that in fact no | oconotive engineers were faced with
unenpl oynment as a result in the changes inplenmented at Sym ngton
Yar d.

As its first position, the Conpany maintains that the

m croprocessor, and not the operator, has taken over the
functions of the |oconptive engineer. The train handling skills
of the engineer, the manipulation of the throttle and brakes as
required, subject to the verbal instructions of the yard hel per
or the yard foreman, have been renoved by the introduction of
the new technol ogy. Further, the Conpany stresses that the great
majority of the duties assigned to the yard operations enpl oyee
are duties unrelated to the rennte control operation of the yard
| oconotive. By its estimate ninety to ninety-five percent of the



yard operations enployee's tine is devoted to what were
previously the core duties of the yard hel per and yard forenman,
i ncluding receiving instructions fromthe yardmaster, setting
out cars, applying and rel easi ng hand brakes, coupling and
uncoupling air hoses, bleeding air fromthe cars' air brake
systens as required, ensuring the security of cars, aligning
drawbars, pulling pins and all other duties traditionally
related to the hunping process. In the Conpany's subnission the
additional responsibility for the operation of the belt pack
does not alter the core functions of the yard operations

enpl oyee' s job, which are preponderantly within the functions
traditionally perfornmed by enpl oyees within the bargai ning unit
of the United Transportation Union. Conversely, the Conpany
stresses that the core functions of the |oconptive engi neer
such as nonitoring pressures, braking and applying appropriate
throttle |l evels are now performed automatically by the

ni croprocessor.

In support of its subsidiary positions, that the classification
of | oconotive engineers is no |onger required and that, in any
event, there is no provision to protect the work jurisdiction in
question within the collective agreenent, counsel for the
Conpany refers the Arbitrator to a nunber of prior arbrita

deci sions: re Boise Cascade Ltd. and the Canadi an Paper Workers
Uni on (1990) 17 LAC (4th) 347 (Palner) re Internationa
Associ ati on of Machinists, Lodge 54 and Al um num Conpany of
Canada Ltd. (1964) 15 LAC 72 (Anderson); re United
Transportation Uni on and Canadi an National Railways, an
unreported decision of the instant arbitrator dated May 2, 1989;
CROA 1160; re Canteen of Canada Ltd. and Retail Whol esale and
Departnment Store Union, Local 414, (1984) 12 LAC (3d) 289
(Kates); re Western Pulp Inc. and Pul p Paper and Whod Workers of
Canada, Local 3, (1984), 17 LAC (3d) 228 (Maclntyre).

The Conpany relies heavily on the fact that the collective
agreenent contains no provisions which expressly give |oconotive
engi neers work entitlement or work ownership in the sense
traditionally found in many collective agreenents. It notes that
not wi t hst andi ng demands made at the bargaining table in the
past, no recognition or scope clause has been incorporated into
the col |l ective agreenent which would grant work ownership to the
Brot herhood. Its counsel further notes that hostlers, who
operate and nmove | oconptives within yard |inmts in certain

ci rcunst ances have, for nmany years, operated | oconpotives while
enployed in at |east three other bargaining units.

In the Arbitrator's view nuch of the thrust of the Conpany's
position is captured in the follow ng passage fromthe award of
Judge Anderson in the Al um num Conpany of Canada Case at pp
74-76 where the foll owi ng corments appear

One of the questions that this arbitration raises is how far
work jurisdiction follows a given operation after equi pnment
has been redesi gned or renodel ed and after the operation has
been sinplified so that it no |longer requires the sanme skil
and tools as fornerly required to be used. If there was in
the case before this board a renoval of work involving



certain craft skills fromone craft to a production worker it
m ght very well be inplied that there was such a departure
frompast practice that it amunts to a violation of an

i npl i ed under standi ng between the parties, but if a change in
technology calls for different skills, tools or processes or
a de-skilling of the operation, the right to assign workers
to work still rests with the conpany. The fact that changes
in technol ogy design or rearrangenent of a machi ne have

| essened work for a given craft does not nean that there has
been a contract violation. Article 43 in managenent's rights
in this contract specifically gives to managenent the right
to introduce technical inprovements and met hods of operation
and under the general managenent's rights clause this surely
i ncl udes managenent's right to allocate and reassign jobs in
the light of technol ogi cal changes.

It seens to the board that nmnanagenent has the right, when
exercised in good faith, to transfer duties fromone
classification to another, especially when the work has been
simplified by reason of technol ogical inprovenent, and that
to do so does not mean that the conpany is in violation of
the agreenent. Jobs, |ike technol ogical processes and changes
in design, cannot remain static. Sinplification of jobs has
been going on in industry a long tinme and nust continue in
the interest of efficiency and to enabl e conpanies to remain
conpetitive

It seens to your board that in the absence of a clause in the
contract prohibiting it, that the conpany has the right to
decide that a job, which originally required the skills
possessed by nenbers of a craft union and has becone routine
and repetitive and sinplified by reason of new design and
equi pnent and this fromthe nanagenent's point of view
requiring less skill so that it is nmore nearly allied to

ordi nary work of a production worker, should be assigned to

t he producti on workers.

The Conpany further referred the Arbitrator to an award between
BC Rail and the Teansters' Local Union No. 31 (Carshops

Unl oadi ng Arbitration) an unreported award of Arbitrator Hope
dated October 3, 1989; re ACS Flexible Inc. and Graphic

Communi cations International Union, Local 500M (1991), 13 LAC
(4th) 66 (Mtchnick); CP Rail and the Canadi an Brot herhood of
Transport and General Wrkers (Gievance re Revel stoke and

Gol den Yardnmasters, an unreported award of the instant
Arbitrator dated May 8, 1989 as well as CROA 322, 337, 1655 and
1803.

Counsel for the Intervener, the United Transportation Union,
expresses support for a nunber of the propositions advanced by

t he Conpany and nakes a nunber of additional subm ssions. He
enphasi zes that ninety percent of the work perforned by the yard
operations enpl oyee involves tasks traditionally perforned by
menbers of the United Transportation Union. He reiterates the
submi ssi on of the Conpany that it is not the operator, but

rat her the automated technol ogy which has taken over the core
functions of the |oconotive engineer. As counsel for the



Intervener puts it, the yard operations enpl oyee now

comuni cates directly with the engine by way of the belt pack
rather than having his or her verbal instructions relayed to the
engi ne through the | oconotive engi neer by radio, as previously
was done.

The Intervener submits that if the Brotherhood should establish
a prima facie case to work jurisdiction over the operation of
the belt pack, the matter should be referred to the Canada
Labour Rel ations Board for resolution, as there would then be a
conflict between the jurisdictional provisions of the collective
agreenents of the two Unions. Its counsel subnmits, however, that
no prima facie claimis disclosed in the material before the
Arbitrator. In this regard he notes that there is no work
jurisdiction clause in the collective agreenent of the

Br ot her hood of Loconotive Engi neers, nor any reference to the
operation of the belt pack or any sinmlar device.

Counsel for the Intervener submits that there is a clear prim
facie case that the work in question belongs to the bargaining
unit of the United Transportation Union. Noting that the

I ntervener holds a nunber of collective agreenents with respect
to running trades enployees working in various classifications
in the Conpany's train yards across Canada, including car
retarder operators, switchtenders, yard foremen and yard

hel pers, as well as engine hostlers, counsel subnits that there
is anple scope for the work in question to fall within the
traditional bargaining unit of the Intervener

Counsel for the Intervener further refers the Arbitrator to a
nunber of arbitration awards which have dealt with simlar
issues in the United States. Anbng themis Kennecott Copper
Corporation, Chino Mnes Division and the United Transportation
Uni on, an unreported decision of Arbitrator Gorsuch, dated June
24, 1969. That case, not unlike the case at hand, involved the

i ntroduction of an automated | oconotive in the surface
operations of a mine. In that case, the United Transportation
Uni on represented the | oconotive engi neers previously assigned
to operate mne |oconotives. It protested the renoval of

| oconotive engineers for the operation of a renpte contro

"bl ack box", not unlike the belt pack in the case in hand, by an
enpl oyee from anot her union, the Brotherhood of Railway
Trainmen. In that case the arbitrator sustained the Conpany's
action and found that the assignnent of the work to the trainnmen
was not a violation of the collective agreenment governing

| oconptive engineers. Simlarly, in US. Steel Corporation, 76
L.R R M 1064 (1970) the National Labour Relations Board found
that the assignment of renote control | oconotive operations to
conductors represented by the United Association of Iron, Stee
and M ne Workers was not a violation of the collective agreenent
of the United Transportation Union, which held the bargaining
rights for |oconotive engi neers enployed by the steel conpany.

The Intervener further cites the decision of Arbitrator

Ei genbrod, an unreported award dated Septenber 15, 1972 between
the United States Steel Corporation (Fairfield Wrks) and the
United Transportation Union, Local 1484 and United Steel workers



of Anerica, District 36. In that case it was found that the
classification of "train operators" established to operate
remote control |oconotives, who were part of the Steel workers
bargai ning unit pursuant to the decision of the National Labour
Rel ati ons Board referred to above, could operate |oconotives
manual | y when the automated system broke down, without violating
the collective agreenent of the United Transportati on Union

whi ch represented | oconptive engineers, firenen and hostlers.
Additionally the Intervener draws to the Arbitrator's attention
a nunber of agreements negotiated within American rail ways,

wher eby aut omated | oconotive operations have been assigned to
yard enpl oyees in swi tching operations. These include the

Loui sville and Nashville Rail road Conpany, the River Term na
Rai | way Conpany of Cleveland, Chio (industrial switching) the
Cuyahoga Val |l ey Railway Conpany of Cleveland (industria
switching) and the South Buffal o Railway Conpany (industria
switching). Counsel for the Intervener further notes that the
United Transportation Union holds bargaining rights for

enpl oyees who operate rennte control |oconotives on the property
of the Algonma Steel Corporation in Sault Ste. Marie, Ontario. He
argues that the industry practice, as reflected in the exanples
cited, as well as prior arbitration decisions and | abour board
decisions, fully support the Conpany's actions in assigning the
belt pack operation to yard service enpl oyees represented by the
Uni ted Transportation Union.

| turn to consider the nerits of the parties' submissions. In
doing so it should, | think, be enphasized that the case at hand
does not involve a situation in which one union can said to be a
"wi nner" over another. As noted above, manual hunpi ng operations
previously involved six enpl oyees, five of whom were represented
by the United Transportation Union. Wth the automated system
only two enployees remain. In the result, one position has been
| ost to the Brot herhood of Loconotive Engi neers and three have
been lost to the United Transportati on Union. Moreover, the
newy created position of yard operations enployee is one which
may be available to negatively affected | oconptive engi neers by
the exercise of their vested seniority in the bargaining unit of
the United Transportation Union. Wat the case discloses is the
natural evolution of railway operations in a yard setting by the
i ntroduction of nore advanced technol ogy. No one disputes the
right of the Conpany to maxim ze productivity and efficiency by
the introduction of renpte control sw tching and aut omated

| oconptive operations in its hunmp yards. The narrow i ssue in the
case at hand is whether the assignnent of belt pack operations
to the new cl assification of yard operations enpl oyee, a
position within the bargaining unit of the United Transportation
Uni on, violates the collective agreenent between the Conpany and
t he Brotherhood of Loconotive Engi neers.

As indicated above, there is no express | anguage in the

Brot herhood' s col | ective agreenent that would confer to that

uni on exclusive jurisdiction in respect of the renpte contro
operation of |ocomptives in yard service. The agreenent is
replete with provisions which deal with the rights, obligations
and benefits which accrue to | oconotive engi neers who are

enpl oyed to operate |oconotives in yard service, and indeed in



ot her forms of service, as assigned. It is fair to say, of
course, that, in their origins, the provisions of the collective
agreenent were not negotiated in contenplation of the

i ntroduction of automated | oconoti ves.

At the outset, it appears to the Arbitrator that it is difficult
to ground a jurisdictional claimon behalf of the Brotherhood in
the certificate issued by the Warti ne Labour Rel ati ons Board on

March 8, 1946. That document entitles the Brotherhood to act as

excl usi ve bargai ning agent for

"l oconotive engineers handling steam and other classes of notive
power "

The foregoi ng designation does not, on its face, speak to
exclusive jurisdiction in respect of |oconotive operations, but
rather to the representation of persons who work as | oconotive
engi neers handling notive power.

Nor does the history of the industry, or of practice within the
Conmpany, support the Brotherhood' s claimof exclusive
jurisdiction over |oconotive operations. As noted above, it is
not di sputed that the Brotherhood has not held exclusive
bargaining rights in respect of all |oconptive nmovenents. |n
certain yard and shop settings, hostlers, represented by severa
trade uni ons, have for decades manual ly operated | oconptives.
That reality tends to underm ne the subm ssion of the

Brot herhood to the effect that its collective agreenent
implicitly confers a degree of exclusive work jurisdiction in
favour of the Brotherhood in respect of |oconotive operations.
That is not, of course, to say that the Conpany can disregard
the Brotherhood's collective agreenent with inpunity in nmaking
assignnments of work in road and yard service which are clearly
contenplated to fall within the terns of the collective
agreenent of the Brotherhood of Loconptive Engi neers.

In the Arbitrator's view this case nust, to a great degree, turn
on its own particular facts. Firstly, the Arbitrator is

i npressed with the degree to which the newWy established
position of yard operations enpl oyee enconpasses the duties and
responsi bilities previously assigned to the yard foreman and
yard hel per. The basic function of identifying and marshaling
cars, applying and rel easi ng hand brakes, manipulating air
hoses, aligning drawbars and pulling pins remains substantially
unchanged and can fairly be said to occupy the preponderance of
the working tine of the yard operations enpl oyee. By any
account, in my view, the core functions of the yard operations
enpl oyee's job are those which were traditionally perfornmed by
the yard foreman and yard hel per prior to the introduction of

t he aut omat ed hunpi ng process.

The above finding would not, of itself, be an answer to the
grievance if, in fact, any significant part of the assignnent
performed by the yard operations enpl oyee could be said to be
work falling within the exclusive jurisdiction of |oconpotive
engi neers. What, then, do the facts reveal in that regard? The
evi dence rai ses substantial doubt with respect to the assertion



of the Brotherhood that the yard operations enpl oyee is
"handling" a | oconotive in the sense that a | oconotive mnight be
handl ed i n manual operations by a | oconotive engi neer. The
manual operation of a |oconotive requires a high degree of skil
and training, including the ability to read gauges and

mani pul ate throttle and braking functions as required by
changi ng circunstances and conditions. Under the automated
process, |oconotive handling is not perforned in any neaningfu
sense by the operator of the belt pack. For the reasons touched
upon above, it is the mcroprocessor which automatically makes
the necessary adjustnents to ensure the proper operation of the
| ocomptive. While it is true that the yard operati ons enpl oyee
can determ ne the speed and direction of the train by nmeans of
the belt pack, nmuch as she or he previously did by radio
communi cation with the | oconotive engineer, it cannot be said
that the yard operations enployee is handling or operating the
| oconptive with anything approachi ng the degree of control and
refinement previously exercised by a |loconotive engineer. In ny
view it is nore accurate to say that the | oconotive engineer's
position has been abolished and that that enployee has been
repl aced by a mcroprocessor and interface system which
automatically perforns the functions previously assigned to the
| oconptive engineer. At nobst, the job of noving the | oconpotive
has, to borrow Judge Anderson's phrase, been de-skilled to the
poi nt where the | oconptive engineer's function has been

el i m nat ed.

The foregoing realization is, | think correctly, reflected in
the reasoning of Arbitrator Gorsuch in the Kennecott Copper
Corporation award, cited above. In supporting the assignment of
the renote control operation of a |oconptive to a yard service
enpl oyee, and finding that it did not violate the collective
agreenent governing | oconotive engineers, the Arbitrator
reasoned, in part, at pp. 16 - 17 as foll ows:

The true key to the undersigned's reasoning is to be found in
his belief that with the institution of the renote contro
system the job classification of engineer was abolished. To
state this finding another way, the Arbitrator believes that
the renote control systemconstitutes true autonation, the
operation of which term nates the traditional job of the
engi neer. The utilization of the "black box" is not nerely a
technol ogi cal change in the normal sense of the phrase.
Certainly, as the Union contended,, the work invol ved of
causing the loconotive to be operated still renai ned under
the renpte control system Nevertheless, the Arbitrator does
believe that the physical job of the engi neer was thereby
term nat ed.

The operator of the renpte control perforns his duties in
such a manner that no engi neer apparently is needed to be
present in the cab of the | oconotive to operate the
traditional manual levers, etc. The new job of operating the
"bl ack box" is not a similar job to the job previously
performed by the engi neer. Whereas the parties' collective
bar gai ni ng agreenent indicates the skilled nature of the job
of the engineer, and therefore sets forth certain training



and qualifying prerequisites for it, the testinony brought
forth at the hearing shows that the operation of the "black
box"™ can be perforned by one after only a short period of

t rai ni ng.

In the Arbitrator's view the foregoing remarks are apposite to
the facts at hand. The yard operations enpl oyee does not, in ny
view, truly operate or handle the | oconmotive. He or she does not
performthe functions traditionally assigned to a | oconptive
engi neer. Those functions are automated and are now performed by
the m croprocessor unit upon comrands initiated by the yard
operations enpl oyee through the belt pack. Wile the anal ogy may
not be perfect, it seens to the Arbitrator that the yard
operations enployee using the belt pack is no nore responsible
for the work of a | oconptive engi neer than a person who now
makes a directly dialed |long distance call on a digita

t el ephone can be said to be performing the tasks of a |ong

di stance tel ephone operator. It is in fact an autonmated system
whi ch has taken over the core functions of the job which was
abol i shed.

For all of the foregoing reasons the Arbitrator is satisfied
that the facts presented do not disclose a violation of the

Brot herhood' s col | ective agreenent. The duties and
responsibilities of the yard operati ons enpl oyee are, for the
nost part, the sane as were perforned by the yard foreman and
yard hel per under manual hunping operations. The fact that the
yard operations enpl oyee nmay signal the |oconotive to perform
certain novenents at prescribed speeds by means of the belt

pack, rather than verbally by radi o as was done previously, does
not alter the essential nature of the job being performed. Mbst
significantly, it does not involve taking over the handling or
operation of a | oconotive or the functions previously perforned
by the | oconotive engi neer. The know edge of the | oconotive and
its component parts which the yard operations enployee has is
clearly incidental to the core functions which he or she
performs. It is marginal and is not, in essence, substantially
different fromthe know edge or tasks of a hostler in a yard or
shop. Wth respect to those elenents of the job, the Brotherhood
could not assert nore than a shared jurisdiction.

On a review of the evidence, and of the terms of the

Brot herhood' s col | ective agreenent, the Arbitrator cannot find
that the Brotherhood has established a prima facie case with
respect to the alleged violation of its collective agreement. In
my view there is no basis upon which a tribunal, applying nornma
canons of construction and principles of evidence in relation to
grievances could find a violation of any work jurisdiction

bel onging to the Brotherhood. For that reason I am al so
satisfied that this is not a case where this dispute should be
referred to the Canada Labour Rel ations Board.

For all of the foregoing reasons the grievance nust be
di smi ssed.

Septenber 17, 1993(sgd.) M CHEL G Pl CHER
ARBI TRATOR
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