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Heard at Montreal, Thursday, 10 Cctober 1991

concer ni ng
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BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

The applicability of Article 89 to changes in passenger service
taki ng effect June 4, 1991.

JO NT STATEMENT OF | SSUE:

The Corporation, by letter of March 5, 1991, inforned the

Brot herhood of its intention to change passenger train service
bet ween Vancouver and Jasper in addition to changes between Jasper
and Prince Rupert, all to be inplenmented June 4, 1991.

The Brot herhood advi sed the Corporation that these changes shoul d
properly be nmade under the provisions of Collective Agreenent 1.2,
Article 89. The Corporation disagreed that Article 89 applied to
t hese changes.
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AWARD OF THE ARBI TRATOR

The material filed establishes that on March 5, 1991, the

Cor poration advi sed the Brotherhood of two sets of changes bei ng
effected. The first involved the introduction of additional service,
being trains 3 and 4 running three days a week between Jasper and
Vancouver, for a period between June 4 and October 4, 1991. Prior to
June 4 service between Vancouver and Jasper was operated by twelve

| oconpti ve engi neers honme terminalled at Kam oops. Four of the

engi neers ran between Kanl oops and Vancouver, six ran between

Kam oops and Jasper and two operated as spares. The changes

i mpl enented as of June 4, 1991 increased the nunber of engineers
operating from Kam oops to Vancouver to six, the number of engineers
bet ween Kaml oops and Jasper to eight and the spare engineers to
three, for a total of seventeen. At the conclusion of the change, on
October 4, 1991 the conpl enent and depl oynent of engi neers hone
termnall ed at Kaml oops returned to the status quo which existed
prior to June 4, 1991

Wth respect to the changes inplenmented on runs between Vancouver
and Jasper the position of the Brotherhood is that the Corporation
was required to provide a material change notice under Article 89 of
the collective agreenent because the running of trains 3 and 4 nust,
it maintains, be in conformty with the | ocation of hone termnals
and away-fromhone term nals as they existed prior to January 15,
1990 when an article J notice was inplenmented pursuant to the
Speci al Agreenment nmade pursuant to the Railway Passenger Service

Adj ust nent Assi stance Regul ati ons. The Brotherhood's position is
reflected in the follow ng paragraph of a letter to the
Corporation's Director of Labour Relations fromthe Brotherhood' s
General Chairman dated April 8, 1991

This brings us to the Brotherhood' s contention in the instant case.
The runs that were established by Order-in-Council P.C. 1989-1974
(S. 0 R /89-488) and upheld by Arbitrator Picher's award of Decenber
18, 1989, were only pernmitted through the Special Agreenent. There
is no governnent initiative attached to your letter of March 5, 1991
and as a consequence, the Collective Agreenment applies.

The position of the Brotherhood is further elaborated in the sane
letter where the General Chairman reflects its view of the manner in
whi ch the new trains nust be run:

For exanple, as provided for under Collective Agreenment 1.2 trains 3
and 4 would have to operate as foll ows:



#4

Vancouver to Boston Bar

Crew Change

Boston Bar to Kaml oops

Crew Change

Kam oops to Blue River

Crew Change

Bl ue River to Jasper

Crew Change

Train #3 of course would operate on the reverse schedule. W trust
this illustrates our contentions to both issues.

It is common ground that Vancouver and Jasper were closed as hone
termnals effective January 15, 1990 and that Boston Bar and Bl ue

Ri ver were run through as of the sane date, pursuant to the changes
made through the article J notice. The thrust of the Brotherhood's
position is that those changes were only effective as regards trains
1 and 2, and that any additional trains, including trains 3 and 4,
must revert to the operational arrangenents, hone term nals and
away-from home term nals which existed prior to that tinme or, nore
precisely, that any departure fromthat arrangenent in the operation
of the additional trains nmust be viewed as a materi al change which
triggers the requirenent for a notice under article 89 of the

col | ective agreenent.

The Arbitrator cannot accept the subm ssion of the Brotherhood as it
relates to this aspect of the grievance. The changes in service

i ntroduced effective January 15, 1990, which were the subject of an
arbitration between the sane parties (award dated Decenber 21, 1989)
were changes in respect of passenger service for which an article J
noti ce was provided, pursuant to which certain protections becane
avail abl e to enpl oyees adversely inpacted by the changes. The
changes in home terminals and the run-throughs of away-from hone
termnals inplenmented pursuant to that notice are permanent and
unqual i fi ed changes which cannot be said to be inpacted or undone by
subsequent events, including the establishing of additional trains
over the sane territory. The Brotherhood's argunent woul d
effectively reverse the changes inplenented effective January 15,
1990 in a manner that is unsupported by any provision to be found
within the collective agreement. At that time the Corporation was
entitled, subject to the ternms of the Collective Agreenent and the
Speci al Agreenment, to inplenent the changes as it did, with the
closing of home terminals and the establishing of run-throughs. To
the extent that those initiatives adversely inpacted enpl oyees,
their protections were dealt with pursuant to their rights under the
article J notice. To now subnit that the introduction of additiona
service over the same territory, with the same hone termninals and
run-throughs, requires an additional article 89 notice is to seek to
relitigate settled i ssues and to advance cl ai ms whi ch have al ready
been fully resolved as contenpl ated under the Coll ective Agreenent
and the Special Agreenment. To accede to the Brotherhood' s position
woul d be to allow the revival of clains and the duplication of
protections in a nmanner plainly not contenplated by the agreenents
in question. There is, noreover, no evidence of any adverse inpact
on the Brotherhood or its nenbers as regards the service between
Vancouver and Jasper. On the contrary, the Brotherhood has benefited
froman increase, by five positions, in the work available to its
menbers during the four nonth period of the tenporary change.



For all of the foregoing reasons the Arbitrator can find no
violation of the collective agreenent in the inplenentation of the
additional trains in service between Vancouver and Jasper.



The second aspect of the grievance relates to service between Jasper
and Prince Rupert. The Corporation's advice to the Brotherhood of
March 5, 1991 did not involve the addition of any new trains or the
elimnation of any existing runs over that territory. Rather, it
related to a change in the tinmetable of trains 5 and 6 which operate
three days a week in each direction between Jasper and Prince
Rupert. That service was previously operated by four engi neers hone
terminalled at Snmithers and ten engineers honme term nalled at Prince
George. Wth the change inplenented by the Corporation, effective
June 4, 1991, trains 5 and 6 were nade to cycle from
Vancouver - - Jasper trains 3 and 4, thereby causing the service to
operate on different days and at a later tine departing Jasper. This
reduced the need for deadheadi ng | oconptive engi neers over the
territory in question. In this regard, the later departure tine for
train no. 5 from Jasper was contenplated as a permanent change.

In the result, there was a change in the amunt of work available to
| oconpti ve engi neers runni ng between Jasper and Prince Rupert. Prior
to June 4, 1991 fourteen | oconotive engineers serviced the
territory, while that nunber was reduced to thirteen between June 4
and Cctober 3, 1991 and, finally, reduced further to el even

| oconptive engi neers as of October 4, 1991. The reduction in

| oconpti ve engi neers appears to flow nost significantly fromthe
change in departure tine, so that | oconptive engineers arriving at
Jasper on train 6 are able to work back to Prince George on train 5,
thereby elimnating deadhead trips and reduci ng the nunber of

| oconpti ve engineers required to crew the trains.

The Corporation argues that the changes to service between Jasper
and Prince Rupert, which admttedly adversely inpact the Brotherhood
and the enployees it represents, are timetable changes which are
part of normal railway operations, and therefore fall within the
exception provided in article 89.1(i) of the collective agreenent

whi ch reads as foll ows:

89. 1(i)

The changes proposed by the Conpany which can be subject to

negoti ation and arbitration under this article 89 do not include
changes brought about by the nornmal application of the collective
agreenent, changes resulting froma decline in business activity,
fluctuations in traffic, reassignment of work at honme stations or

ot her normal changes inherent in the nature of the work in which

| oconpti ve engi neers are engaged.



It appears to the Arbitrator that the circunstances of the change of
timetabl e effected in the service between Jasper and Prince Rupert
is generally simlar to the facts considered by this Ofice in CROA
830. In that case tinetable changes which altered the departure tine
of trains between Toronto and W nni peg resulted in a reduction of
crews in on-board service under the collective agreenent of the
Canadi an Brot herhood of Railway, Transport & General Workers. In that
the arbitrator rejected the subm ssion of the Corporation that what
was involved were nmere tinetable changes which would qualify as

nor mal changes inherent in the nature of the work. He commented, in
part, as foll ows:

It is acknow edged that timetable changes at regular intervals are a
normal feature of railway operations. Wile some enpl oyees nay at
times feel sonme of the changes which occur to be undesirable, they
are not necessarily ones involving "adverse effects" within the
meani ng of Article 8. Substantial changes in tinetables are,

however, "operational" changes, and while they may not usually cone
within the anmbit of Article 8, there may be circunmstances in which
they do. In ny view, the instant case is an exanple of such

On the facts of the instant case the change in operations invol ved
not merely a change of departure and arrival times, but a change in
the nunber of nights en route from Toronto to Wnnipeg (with a
resulting reduction in net hours of duty, it would seem, and, nopst
significantly, a reduction in the nunber of crews. The effects on
sonme enpl oyees, in ny view, were "adverse" in the sense of Article 8
of the Job Security Agreenment, and were the sort of effects which
the provisions of that agreement are designed to aneliorate.

Article 8.7 of the Job Security Agreement is as foll ows:

The ternms operational and organi zati onal change shall not include
normal reassi gnnment of duties arising out of the nature of the work
in which the enpl oyees are engaged nor to changes brought about by
fluctuation of traffic or normal seasonal staff adjustnents.

It was the Conpany's position that the rescheduling of train
departure resulting fromthe tinmetabl e changes was a normal change

i nherent in the nature of the work in which on-train enpl oyees are
engaged. As indicated above, it would be ny view that that would
generally be so, and indeed the Union was of the sane opinion. The
statenment of that position is, however, too broad. It would permt
the conclusion that the npbst drastic changes in operations did not

i nvol ve the provisions of the Job Security Agreenent, sinply because
t hose changes happened to be announced by way of a "tinetable
change". Wiile, as | have suggested, nobst "tinetable changes",

i nvolving no nore than the "normal reassignment of duties" (and
reference was nmade to the procedure of sem -annual bidding for
jobs), there may neverthel ess be operational changes, reflected in
the tinetabl es, which involve more than a "normal reassignnent” (and
are not otherw se covered by Article 8.7), and which are properly
characteri zed as operational changes for which an "Article 8" notice
is required. For the reasons set out above, having regard to the
extent of the changes, their effects on enpl oyees, and the apparent
pur pose of the Job Security provisions, it is ny conclusion that the
i nstant case is an exanple of such a change and that notice pursuant
to Article 8 ought to have been given in this case.

case



In the Arbitrator's view the foregoing passages are instructive to
the resolution of this grievance as it relates to the tinetable
changes in service inpacting the |loconptive engineers in service
bet ween Jasper and Prince Rupert. Wiile it appears to the Arbitrator
that it would be doubtful to suggest that the | oss of deadheadi ng
opportunities can be said to be an adverse effect within the
contenplation of article 89 of the collective agreenent, the sane
cannot be said, | think, as regards the reduction of work
opportunities and the permanent reduction of |oconotive engi neers
positions on the territory. In this regard the Arbitrator is
satisfied that the facts of the case at hand are sinmlar to those in
CROA 830, and are to be distinguished fromthe facts found in CROA
2070.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator finds and declares that the Corporation has viol ated
article 89.1 by failing to give notice under that provision to the
Brot herhood in respect of the changes in service between Jasper and
Prince Rupert which resulted in the reduction in | oconpotive

engi neers' positions on that territory. The Arbitrator retains
jurisdiction with respect to the inplenentation of the notice and
any other issues which may arise in respect of the application of
article 89 in due course.

Noverber 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



