CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2193

Heard at Montreal, Thursday, 10 Cctober 1991

concer ni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

Enpl oyee Robert Stevenson was terminated fromthe enploy of the
Conpany for the alleged reason that he was unable to continue as a
mechanic with the Conpany.

JO NT STATEMENT OF | SSUE

The Union asserts that the Conpany cannot term nate the grievor;
that the termnation is without just cause and in the alternative
that it is too severe and that sone ot her accommdati on ought to
have been nade.

The Union asserts that the grievor is capable of doing his job or in
the alternative that he ought to have been assigned to sone other

j ob.

The Union alleges a violation of Article 4 and 8 of the collective
agreenent and any other relevant provisions and a violation of the
Canadi an Human Ri ghts Acts.

The Union requests that the grievor be reinstated as an enpl oyee of
the Conpany with full seniority, wages and benefits, or in the
alternative such other renedy as may be appropriate.

The Conpany denies all of the Union's assertions. The Conpany
asserts that the grievor was properly term nated since he was no

| onger able to performhis job and could not continue in the enploy
of the Conpany.

The Conpany asserts that an arbitrator appointed under the

col l ective agreenent has no jurisdiction to detern ne whether or not
t he Canadi an Human Ri ghts Act has been violated and relies on the
deci sions of the Canadi an Hunan Ri ghts Conmi ssion disni ssing the
grievor's conplaint mde under the Act.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) J. J. BOYCE(SGD.) B. F. \EINERT

SYSTEM GENERAL CHAI RMANDI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Conpany:

Shannon-- Counsel, W nni peg

F. Weinert-- Director, Labour Rel ations, Toronto

Bl acknore-- Regi onal Maintenance Manager, Prairies, W nnipeg
Mat hi eson-- Garage Supervisor, W nni peg

. Sexton-- Service Manager, M d-Canada Truck, W nni peg

nd on behal f of the Union

McKee-- Counsel, Toronto

Crabb-- Executive Vice-President, Toronto

Gaut hi er-- Vice-President, Mntrea

St evenson-- Gievor

Qbserver:

Senecal - Trenbl ay-- Observer, CP Rai

Smith-- Observer, CP Rai
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AWARD OF THE ARBI TRATOR

The material before the Arbitrator relates, beyond any substantia
doubt, that the grievor suffered an unfortunate permanent head
injury which substantially inpacted his ability to work as a
mechani c. Repeated efforts, over a substantial period of tine, to
reintegrate the grievor into enploynment into nechanic's work, both
with the Conpany as well as with other enployers, have all proved
unsuccessful. The conpelling conclusion to be drawn on the
preponderance of the evidence is that M. Stevenson no | onger has
the capacity to work either as a mechanic with the Conpany or to
function in the alternative position of warehouseman, which would

i nvol ve the operation of a forklift and the occasi onal handling of
danger ous goods.

Previ ous determ nations of the Canadi an Human Ri ghts Comnmi ssi on have
resulted in findings that no violation of the grievor's rights under
t he Canadi an Human Ri ghts Act has occurred. | am noreover,
satisfied that the Conpany has nade every effort, indeed to an

i npressi ve degree, to accommdate the grievor's condition follow ng
his injury in a fair and reasonabl e manner. In the circunstances |
am satisfied that no violation of article 4 or of article 8 of the
col l ective agreenent is disclosed in the circunstances.

For the foregoing reasons the grievance nust be di sm ssed.

Oct ober 11, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



