CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2194

Heard at Montreal, Thursday, 10 Cctober 1991

concer ni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

Enmpl oyee Shel don Aucoi n was di scharged by the Conpany for alleged
theft of Iight bulbs on or about May 1, 1991.

JO NT STATEMENT OF | SSUE:

The Union asserts that there was no just cause to discharge the
grievor. Alternatively, the Union alleges that discharge is too
severe and that a | esser penalty ought to be substituted.

The Conpany's position is that there was just cause for discharge
and that discharge was the appropriate disciplinary response.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) J. J. BOYCE(SGD.) B. F. VEINERT

SYSTEM GENERAL CHAI RMANDI RECTOR, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M Fail es-- Counsel, Toronto

D. F. Weinert-- Director, Labour Relations, Toronto

D. Tarsay-- Personnel Manager, Obico Term nal, Toronto

C. Peddl e-- Termi nal Maintenance Foreman, Obico Term nal, Toronto
And on behal f of the Union:

McKee-- Counsel, Toronto

Crabb-- Executive Vice-President, Toronto

Gaut hier-- Vice-President, Montreal

Aucoi n-- Grievor
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AWARD OF THE ARBI TRATOR

The evi dence establishes, beyond controversy, that on May 1, 1991
the grievor placed sone nine packages of |ight bul bs, each
containing two bulbs, into his personal gym bag which he left on the
mai nt enance shop floor. It appears that this appropriation was
detected by Mai ntenance Foreman Charlie Peddl e, and resulted in the
subsequent questioning of the grievor that day and a forna

i nvestigation the follow ng day.

During the course of the formal investigation the grievor stated
that it was his intention to ask M. Peddle's perm ssion to take the
[ight bul bs which were found in his bag and that he was not in fact
in the process of stealing them This, M. Aucoin says, was
justified in his own mind by the fact that he had personally seen
M. Peddl e give materials to other enployees. In particular, he
recounted how M. Peddl e had provided insulation to one enpl oyee,
primer paint to another and electrical wiring to a third, all for
their personal use at home. M. Peddl e denies ever giving electrica
wiring to any enployee for his or her personal use. He confirnms,
however, that he did give insulation to an enpl oyee, explaining that
it was not Conpany insulation but rather insulation which he and
anot her enpl oyee had recovered froma nearby street where it had
fallen from another conpany's truck. Wth respect to the paint, M.
Peddl e rel ates that he had been instructed by his own supervisor to
get rid of it, as it was of no use to the Conpany and woul d have
been difficult to dispose of as a toxic substance.

On a close review of the evidence the Arbitrator is left with
substantial difficulty in respect of M. Aucoin's explanation of his
actions. Firstly, as noted by Counsel for the Conpany, although M.
Aucoi n was confronted by the Conpany's officers on May 1, 1991 and
di scussed the light bulbs with them for sonme extended period of
time, there was no suggestion on his part at that time that he

i ntended to obtain M. Peddle's perm ssion to renove them During
the course of his cross-exam nation M. Aucoin sought to explain
that om ssion by reason of an instruction given to himby his Union
representative at the outset of the discussions to the effect that
he shoul d say nothing further to the Conpany. However, his

exam nation-in-chief on that point appears contradictory. As M.
Aucoin related the events of May 1 during his testinony-in-chief he
did not indicate that his Union representative, M. Arnmstrong, told
himthat he should stay silent until the grievor, M. Arnstrong and
the Conpany's representative were assenbled in the maintenance shop
and he had been tenporarily suspended by M. D. Tarsay, the
Conpany' s personnel manager at the Cbico Terminal. This aspect of
M. Aucoin's evidence | eaves nuch to be desired.



There are further aspects of the evidence which cast doubt on M.
Aucoin's explanation as to his intentions. By his own account, not

| ong before the events of May 1, 1991 his supervisor, M. Peddle,
had accused himof stealing fromthe Conpany during the course of an
argunent about the future exercise of his bunping rights. This was
foll oned, sone days later, by a further coment by M. Peddle to the
effect that he was going to “~“get'' M. Aucoin, although according
to the grievor stronger |anguage was used. On the whole, the

rel ati onship between M. Aucoin and M. Peddl e appears to have been
mar ked by sonmething | ess than nutual trust and good feeling. G ven

t hat background, it seens the nmore inplausible that the grievor
coul d have had reasonabl e grounds to expect that M. Peddl e would
readily authorize his taking of a substantial nunber of |ight bulbs
bel ongi ng to the Conpany and which were not surplus to its needs.
Counsel for the Union submts, anong other things, that M. Aucoin
did not in fact steal the |ight bulbs, as they had not been renoved
from Conmpany preni ses when they were found in his gymbag. | am
satisfied that by removing the light bulbs fromtheir rightfu

| ocation, placing themw thin his bag and concealing them by cl osing
the bag, M. Aucoin had taken all necessary steps to gain a degree
of unaut hori zed possession of the |ight bulbs so as to constitute a
m sappropriation for his own purposes. As | do not accept his

expl anation that he intended to seek perm ssion from M. Peddl e,

am conpelled to the alternative conclusion that he had taken the
light bulbs for his own and had done so in a deliberate and
surreptitious manner, without any col our of right.

In the circunstances the Conpany was justified in the assessnent of
a severe neasure of discipline. As a nmintenance enpl oyee, M.
Aucoin operated with a substantial degree of trust as he had free
range over the considerable prem ses of the Obico Term nal

generally without direct supervision. In the circunstances the
Arbitrator cannot reject the subm ssion of the Conpany to the effect
that the underpi nnings of a necessary relation of trust fundanenta
to the grievor's ongoing enpl oynent have been destroyed both by his
conduct and by his subsequent denial and | ack of candour both at the
stage of the investigation and at arbitration. There are, in ny
view, no mitigating circunmstances that would justify a reduction of
penalty in this case

For the foregoing reasons the grievance nust be di sm ssed.

COct ober 11, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



