CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2200

Heard at Montreal, Tuesday 12 Novenber 1991

concer ni ng

CANADI AN PACI FI C LI M TED

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The applicability of Article 4.13(a) of the Job Security Agreenent
upon the resignation of D. Stetch of W nnipeg.

JO NT STATEMENT OF | SSUE:

The position of Chief Clerk at Wnnipeg Di esel Shop was the subject
of an Article 8.1 notice and the position was abolished on the
conpl etion of duties, June 30, 1989.

M. D. Stetch resigned fromthe service of the Conpany on April 30,
1989, being the incunmbent on the position of Chief C erk.

The Union clains that M. D. Stetch is entitled to severance pay due
to the permanent job reductions and his subsequent declaration that
he woul d have remained in the service until June 30, 1989, had he
been aware of the provisions of Article 4.13(a) of the Job Security
Agreenent .

The Conpany declined the claimon the basis that M. D. Stetch is no
| onger an enpl oyee or bargai ning unit nenber and that as he had
resigned voluntarily, he was not adversely affected by any Conpany
initiated staff reduction.

FOR THE UNI ON:

FOR THE COMPANY:

(SGD.) D. J. KENT

(SGD.) D. A LYPKA

for: SYSTEM GENERAL CHAI RMAN

for: GENERAL MANAGER, OPERATI ONS & MAI NTENANCE, HHS



There appeared on behal f of the Conpany:

K. E. Webb

Labour Relations O ficer, Vancouver

D. J. David

Labour Rel ations O ficer, Montreal

C. Graham

Supervisor, Training and Accident Prevention, Materials,
R A Hamilton

Personnel Manager, Finance & Accounting, Mntreal
J. C. Provain

Area Supervisor, Angus Store, Mbontreal

And on behal f of the Union:

D. Deveau

Executive Vice-President, Calgary

J. Manchip

Executive Vice-President, Montreal

C. Pinard

Di vi sion Vice-president, Montreal

H. Hol nes

Assi stant Division Vice-President, Wndsor

E. K Ml ntosh

Assi stant Division Vice-President, MAdam

D. Kent

Assi stant Division Vice-President, Vancouver

J. Covey

Assi stant Division Vice-President, Mdicine Hat
R. Pag

Local Chairman, Montreal

Mont r eal



AWARD OF THE ARBI TRATOR

The Union's claimin respect of the severance payment entitlenment of
M. Stetch is made under article 4.13(a) of the Job Security
Agreenent which provides as follows:

4.13(a)

In cases of permanent staff reductions, an enployee with two years
or nore of continuous enploynent relationship at the begi nning of
the cal endar year, may, upon submi ssion of formal resignation from
t he Conpany's service, claima severance paynent as set forth bel ow
but such severance paynment will not in any event exceed the val ue of
one and one-half years' salary at the basic rate of the position
held at the tinme of abolishnment, displacenment or |ayoff.

The Conpany submits that because M. Stetch resigned fromthe
Conpany on April 30, 1989, prior to the effective abolition of his
position, which finally occurred on June 30, 1989, he cannot be said
to be an enpl oyee covered article 4.13(a) of the new Job Security
Agr eenent .

In the Arbitrator's view a purposive interpretation of article
4.13(a), as well as the specific | anguage of the general terns of
article 4.13, lends support to the position advanced by the Conpany.
Firstly, in the information provided to enployees in respect of
their ratification ballot, the Union's negotiating commttee

descri bed the i nprovenents to the Job Security Agreenent, in part,
as follows:

In the case of permanent staff reductions, severance paynent can be
t aken when an enpl oyee position is abolished without having to
exercise seniority in the basic seniority territory.

(enphasis in original)

The abolition of a position is necessarily the subject of an article
8 notice, such as issued in this case. It does not follow however,
that the notice is tantanmount to the abolition of the position. A
notice of abolition can be rescinded, as the Conpany subnmits has
occurred in the past. In that setting, it appears reasonabl e that
the parties would predicate the right of an enployee to claim
severance paynment to the actual abolition of his or her position.
Previously, it was only at that tinme that the obligation to exercise
seniority, which was elimnated by the new agreenent, would have
been exercised. The effective thrust of article 4.13, therefore, is
that the right of an enployee to claimseverance paynents matures
only when his or her position has in fact been abolished.



That analysis is further supported by the | anguage of article
4.13(c)(ii) of the Job Security Agreenment. It deals with the
eligibility of enployees with twenty or nore years of accumul ated
conpensated service, and the conputation of credit weeks to be
applied in their case. The rights of enployees in that category are
made to depend upon the date of their resignation in relation to
their period of continuous layoff. This, in the Arbitrator's view,
is consistent with the contenplation of the parties that the right
to receive a severance paynent upon resignation contenplated in
article 4.13 of the Job Security Agreement is to be exercised only
foll owi ng the abolishnment, displacenent or |ayoff which inpacts an
enpl oyee.

In the instant case none of those events in fact transpired, as M.
Stetch voluntarily resigned his position sone two nonths prior to
its abolition. In these circunstances, regardl ess of the reasons for
his actions, the grievor cannot be said to fall within the
contenplation of the protections of article 4.13(a) of the Job
Security Agreenment. For the foregoing reasons the grievance nust be
di smi ssed.

Novenber 15, 1991

(Sgd.) M CHEL G PICHER

ARBI TRATOR



