CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2203

Heard at Montreal, Wednesday, 13 Novenber 1991

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Conpany failed to call an enployee fromthe Bridge and Buil di ng
Department to repair broken gate at Wndsor Station, Mntreal
BROTHERHOOD' S STATEMENT OF | SSUE

April 5, 1991, the gate broke at |a Gaucheti Sre Street and the
Conpany called a Security Guard to repair it instead of calling an
enpl oyee fromthe Bridge and Buil di ng Depart nment.

The Union contends that: 1) The Conpany viol at ed Wage Agreenent No.
41, by not calling an enployee fromthe Bridge and Buil di ng
Department. 2) The Conpany violated Article 32.3 by assignhing an
enpl oyee outside the Maintenance of Way service, nanely the Security
Guard, to repair the broken gate.

The Uni on requests that: The Conpany conpensate M. R Graus for
three (3) hours' overtinme at the rate of $26.728, for a total of
$80. 185, for April 5, 1991, and also, all the hours for 60 days
retroactive if any.

The Conpany denies the Union's contentions and declines paynent.
FOR THE BROTHERHOOD:

(SGD.) L. M Di MASSI MO

SYSTEM FEDERATI ON GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

D. T. Cooke

Labour Rel ations O ficer, Mntrea

J. C. Larente

Manager, Buil ding Services, Mntrea

J-L Durand

Assi stant Manager, Buil ding Services, Mntrea

J. B. Vince

Qbserver

And on behal f of the Brotherhood:

L. Di Massi no

System Federati on General Chairman, Otawa

A. Passaretti

Vi ce-President, Otawa

J. J. Kruk
Federati on General Chairman, Sudbury
R. Graus

Gievor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that the Conpany's
parking lot at Wndsor Station in Mntreal in accessible, in part,
by a gate on |la Gauchieti Sre Street. The gate is a mechani cal wooden
arm which rai ses and | owers, under the control of a security guard
stationed inside the building. It also appears that the security
guard has a view of the gate by neans of a renote observation canera
which relays to one of twenty or so nonitors at his work station.
Periodically the armof the gate is found to be broken. It is comon
ground that when it is damaged during normal working hours the
repair of the armis assigned to enployees fromthe Bridge & Building
Departnment, who work in the carpentry shop at Wndsor Station

The instant grievance arises because of the practice which the
Conpany has adopted during non-working hours. When the armis

di scovered to be broken during non-working hours, generally |ate at
ni ght, the Conpany has directed one of the two security guards on
duty at Wndsor Station to repair the arm The task involves

| oosening four bolts to release a clanp which holds the broken arm
and either inserting a new armor, if a sufficient segnent of the
original armstill remains, reinserting that segnent and tightening
the clanp. It does not appear disputed that the operation is quite
sinmpl e and woul d invol ve between ten and twenty mnutes to conplete.
The Conpany does not dispute that in the normal course the repair of
the armof the electronic gate would properly be work to be
performed by the Brotherhood. It relies, however, on clause 32.3 of
the coll ective agreenent which deals with the performance of

mai nt enance of way work by enpl oyees outside the departnent, and
provi des as foll ows:

32.3

Except in cases of energency or tenporary urgency, enployees outside
of the nmintenance of way service shall not be assigned to do work
whi ch properly belongs to the mai ntenance of way departnment, nor

wi || maintenance of way enpl oyees be required to do any work except
such as pertains to his division or departnment of maintenance of way
servi ce.



The Conpany maintains that the circunmstances at hand discl ose a
situation of tenporary urgency within the contenplation of the
foregoi ng provision, which justify the assignment of the work to the
security guards.

The parking area at Wndsor Station is neant to hold a nunber of
vehi cl es, including Conpany vehicles, during overnight hours. The
very purpose of the autonated gate is to prevent access to and
egress fromthe lot without the know edge and control of the
security officers. When the gate is broken the security of the area
is, to that extent, conprom sed. While it is arguable that the
security guard on duty at the video nonitoring position could cover
the situation by exerting greater vigilance on the nonitor when the
armis broken, pending the arrival of a bargaining unit enpl oyee
being called fromhonme to effect the repair, that is an

i mpracticable alternative which | think, unduly, conprom ses
security. The material before the Arbitrator discloses that the
security officer is responsible for nonitoring sone twenty-one
screens, as well as performng such other functions as his or her
duties may involve. In the result, if the Union's position were
accepted, a break in the functioning of the automatic barrier would
represent an extension of the duration of a gap in the overal
security system which the Conpany is reasonably entitled to
establ i sh and mai nt ain.

The issue becones whether the failure of a mechanized security
barrier during |ate hours can be said to constitute a tenporary
urgency which would justify the assignnent of a non-bargaining unit
enpl oyee to performa relatively minor repair which would ot herw se
bel ong to menmbers of the bargaining unit. In CROA 793 the arbitrator
concl uded that work performed to renove two cars bl ocking a public
crossing, which involved a mai nt enance engi neer exercising functions
whi ch woul d ot herw se have been those of a relief track maintenance
foreman, during off-duty hours, was work falling within the
exception of clause 32.3 as being a matter of "~ “tenporary urgency''.
Simlarly, in CROA 1099, the assignnment of snow renoving work to

wel ders, in disregard of the rights of certain laid off enployees,
was found to be justified under clause 32.3 as also constituting a
situation of tenporary urgency.



VWhile it is neither necessary nor advisable to attenpt to give any
exhaustive definition to the phrase " “tenporary urgency'', the
Arbitrator is satisfied that the facts of the instant case do

di scl ose such a state of affairs. For obvious reasons, the Conpany
has chosen to establish a nmulti-faceted security systemto protect
the parking area and adj acent entrances to Wndsor Station. In
addition to utilizing security guards and renote caneras and
nmonitors, it uses a nunmber of nechani zed gates to control the access
and egress of vehicles to and fromthe area. The breaking or renpva
of a gate armclearly creates a situation of urgency, to the extent
that the deterrent function of the gate is |ost and security is
accordingly conprom sed. Tinme therefore becones of the essence in
erecting a new barrier. It is not disputed that the tinme involved
woul d be considerably extended if the Conpany were required to
summon an of f-duty Bridge & Buil ding enployee fromhis or her residence
during the night to performthe relatively sinple repair required to
restore the gate to a secure position. Bearing in nind that the
camera nonitoring system cannot be fool -proof at all tines, any
delay in effecting that repair necessarily involves jeopardizing the
security of the Conpany's prem ses. In ny view that circunmstance can
fairly be said to fall within the contenplation of a circunstance of
““tenporary urgency'' as that phase is to be understood within the
meani ng of clause 32.3 of the collective agreenent.

For the foregoing reasons the grievance nust be di sm ssed

Novenber 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



