CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2204

Heard at Montreal, Wednesday, 13 Novenber 1991

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

M. D. Godin should have been permitted to displace a tenporary
Track Mintenance Foreman's position junior to hinmself at Three
Ri vers, Quebec, in accordance with Article 7, Clause 7.3 of the Job
Security Agreenent and Article 15.2(a) of Wage Agreenent No. 41.
BROTHERHOOD' S STATEMENT OF | SSUE

On March 2, 1990, Track Mai ntenance Foreman, M. D. Godin's

per manent position was abolished at St. Martin Junction, as a result
of an Article 8 Notice. He called the Roadmaster on March 6, 1990,
and said that he was going to displace a junior Foreman to hinself
wor ki ng on eveni ng positions. The Roadmaster refused, saying that he
had to exercise his seniority to a permanent position

The Union contends that: 1. M. Godin should have been allowed to
di spl ace the junior Track Mi ntenance Foreman at Three Rivers. 2.
The Conpany violated Article 15, Clause 15.2(a) and 15.3 of Wage
Agreenent 41, by not allowing M. Godin to displace a junior

enpl oyee. 3. Article 7, Clause 7.3 of the Job Security Agreenent,
does not state that he has to displace a permanent position

The Union requests that: 1. M. Godin be conpensated for al
expenses he incurred. 2. The Conpany | eave the right to the

enpl oyees to di splace junior enployees hol ding tenporary position
wi t hout exercising their seniority to a permanent position.

The Conpany denies the Union's contentions and denies the Union's
requests.

FOR THE BROTHERHOOD:

(SGD.) R DELLA SERRA

for: SYSTEM FEDERATI ON GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

J. S. MlLean

Manager, Labour Rel ations, Toronto

D. T. Cook

Labour Rel ations O ficer, Mntrea

R. P. Egan

Labour Rel ations Oficer, Toronto

J. B. Vince

Qbserver

And on behal f of the Brotherhood:

L. Di Massi no

Syst em Federati on General Chairman, Otawa

A. Passaretti

Vi ce-President, Otawa

J. J. Kruk

Federati on General Chairman, Sudbury



AWARD OF THE ARBI TRATOR

The narrow issue in this dispute is whether M. Godin had the right
to displace into the tenporary Track Mintenance Foreman's position
at Trois Rivires without first declaring a claimto a pernanent
position. It is common ground that the collective agreenent does not
contain any | anguage which would, directly or indirectly, support
such an obligation.

The Conpany relies, in part, on clause 14.5 of Wage Agreenent No. 41
whi ch provides as foll ows:

14.5
An enpl oyee obtaining a tenporary vacancy of forty-five days or nore
by bid in his own classification will, at the conclusion of such

tenporary vacancy, revert to his fornmer permanent position unless in
the neanti ne he obtained another position by bid.

The Arbitrator has sonme difficulty with the argunment of the Conpany
based on the foregoing provision. Clause 14.5 appears within a
portion of the collective agreement dealing explicitly with
vacanci es and new positions and defining the relative rights of the
enpl oyees and the Conpany with respect to the bulletining and
filling of vacancies, including tenporary vacancies. It is evident
that the parties intended that there be sone obligation upon an

enpl oyee to gravitate towards a permanent position in the exercise
of his or her bidding rights. That is reflected in the follow ng
provi si ons:

14.6

(a)

An enpl oyee obtaining a tenporary vacancy of forty-five days or nore
by bid in a higher classification nust exercise his seniority on the
first permanent vacancy that beconmes avail able in the higher
classification and fill such vacancy at the conclusion of the
tenporary position. If no such pernmanent vacancy becones avail abl e
he must exercise his seniority to displace a junior enployee hol ding
a bulletined tenporary position in the higher classification

provi ded such tenporary position is expected to be in existence for
forty-five days or nore.

14. 7

An enpl oyee who declines to exercise his seniority to fill another
position in such higher classification in accordance with Cl ause
14.6(a) shall revert to his fornmer pernmanent position at the

concl usion of the tenporary position and forfeit all seniority
rights in the higher classification

In the Arbitrator's view the foregoing provisions reflect a
circunstance in which the parties have specifically contenplated the
obligation of an enpl oyee occupying a tenporary vacancy to claima
per manent vacancy in the same classification. It would suggest that
where the parties intended such an obligation, they expressed it.
The rights of Grievor Godin were not exercised in the context of

bi ddi ng on a bulletined vacancy, either tenporary or permanent.

Rat her, he fell under the terns of section 15 of the collective
agreenent which governs the rights of enployees whose positions are
abol i shed. Clause 15.2(a) provides as foll ows:



15.2

(a)

Except as otherw se provided in Clauses 14.4, 14.10 and 15.3, in the
event of a reduction in staff, an affected enpl oyee nust, within 15
cal endar days, displace in his own class or group, on his seniority
territory. If unable to do so, if qualified, such enpl oyee nust

di spl ace a junior enployee in a |ower class or group in which he has
established seniority.

There is nothing in the foregoing provision, or anywhere else in
Section 15 of the collective agreenment, to indicate any agreement or
understandi ng of the parties that an enpl oyee whose job is abolished
must first declare to a permanent position before displacing into a
tenporary position. There is, in other words, nothing in Section 15
of the collective agreenent that is conparable to clause 14.6(a) to
di sclose an intention of the parties to conpel a displaced enpl oyee
to claima pernmanent position, as is the case for one who bids on a
t emporary vacancy.

Nor, in the Arbitrator's view, can it be said that there is a clear
and sustai ned past practice to support any such obligation. The
representations of the Brotherhood at the hearing confirmthat there
was no distinction between permanent and tenporary positions for
these purposes within the collective agreenent prior to 1965, and
that it is only with the nore recent inplenmentation of article 8
noti ces under the Job Security Agreenent that the issue of the

di spl acenent rights of persons in the circunstances of M. Godin
have arisen. In the circunstances, therefore, the Arbitrator is not
persuaded that the parties can be said to have operated pursuant to
a mutual practice or understandi ng consistent with the position
advanced by the Company. Nor, in ny view, can the |anguage of
article 7.3 of the Job Security Agreenent, which requires an

enpl oyee to exercise his or her maxi mum seniority rights as a
condition for the preservation of enploynment security be said to
support the Conpany's position. Nowhere in the text of that docunent
is there an indication that such rights nust necessarily be
exercised to clai mpermnent as opposed to tenporary positions.

Rat her, the intention appears to be to require the enpl oyee who
woul d ot herwi se have the benefit of enpl oynent security, to maintain
hi nsel f or herself in active enploynment by exercising seniority
mexi mal |y through the |ocation, area and region to do so.

The Arbitrator appreciates the adm nistrative efficiencies which
pronmpt the position preferred by the Conpany. It may be that in sone
circunstances the ripple effect of displacenents would be reduced if
enpl oyees were required to declare onto a pernmanent position before
being allowed to displace into a tenmporary position of their
choosi ng. Any refinenent to achieve that end, however, nust be
reflected in the | anguage of the collective agreenent in relatively
cl ear and unanbi guous ternms, such as those found in the separate
context of bidding under clause 14.6(a). In the absence of any such
| anguage the Arbitrator is unable to accede to the position of the
Conpany. For the foregoing reasons the grievance nust be all owed.



The Arbitrator finds and declares that the grievor, M. Godin, did
have the right to displace to a tenporary Track Mai ntenance
Foreman's position at Trois Rivires and was under no collective
agreenent obligation to first claimor declare to a pernanent
position before doing so. The Arbitrator further directs that the
Conpany conpensate the grievor for losses, if any, which can be
attributed to the denial of his rights under the collective
agreenent by the Conmpany. That matter may be spoken to should the
parti es be unable to reach agreenent.

Novenber 15, 1991

(Sgd.) M CHEL G PICHER

ARBI TRATOR



