CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2205

Heard at Montreal, Wednesday, 13 Novenber 1991

concer ni ng

CANPAR

(CP EXPRESS & TRANSPORT)

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

Enmpl oyee John Benjanin was di sm ssed by the Conpany on or about
August 7, 1991

JO NT STATEMENT OF | SSUE

The Conpany asserts that the enpl oyee was di sm ssed for attenpted
theft. The grievor denies the allegation and seeks reinstatenent
with full conpensation and seniority and in the alternative such
remedy as nmmy be appropriate.

The Union alleges a violation of Article 6 of the collective
agreenent and any other relevant article.

The Conpany asserts the grievance ought to be dismn ssed.

FOR THE UNI ON

FOR THE COMPANY:

(SGD.) J. CRABB

(SGD.) P. D. MacLEOD

EXECUTI VE VI CE- PRESI DENT

DI RECTOR, HUMAN RESOURCES

There appeared on behal f of the Conpany:

M D. Failles

Counsel , Toronto

P. D. MaclLeod

Director, Labour Relations, Toronto

K. Lake

Wt ness

And on behal f of the Union:

M MBride

Counsel , Toronto

J. Crabb

Executive Vice-President, Toronto

M Gaut hi er

Vi ce-Presi dent, Montrea

J. Benjanin

Grievor



AWARD OF THE ARBI TRATOR

The instant case resolves itself largely on the issue of
credibility. Enployee Kevin Lake states that on August 1, 1991 he
noticed the grievor standing inside a delivery van with his back
towards him and that when he called out to himhe appeared startled
and nmade a novenent which M. Lake took to be the placing of a
parcel on a shelf. When M. Lake entered the van he saw an open
parcel, the contents of which had been renoved. The content of the
parcel was a gray plastic box, which had al so been opened to reveal
two items of jewelry. According to M. Lake's testinony, he accused
the grievor of attenpting to steal the jewelry, which M. Benjamn

i mredi ately denied. According to M. Lake he told the grievor to

| eave the package and contents on the shelf as they were, but that
M. Benjam n proceeded to restore the jewelry and its container to
the package. M. Lake then took the package from hi m and proceeded
to report the incident to a supervisor.

The account of the incident related by M. Benjamin is inpossible to
reconcile with the evidence of M. Lake. The grievor states that M.
Lake entered the van while he was in the process of unloading it,
and that he spent sone tine inspecting the shelves on the left side
of the van before turning and drawing the grievor's attention to the
open package which was on a shelf in the right rear section of the
vehicle. M. Benjanmn, who had been working al one unl oadi ng the van
for sone five to ten mnutes, testified that he had not previously
noti ced the package or its contents. According to his evidence an
argunment then ensued between hinmself and M. Lake and he advi sed M.
Lake that the best thing to do was to turn the matter over to a
supervi sor.

The whol e of the evidence reveals substantial contradictions in the
account of events rendered by M. Benjamin. Firstly, imrediately
following the incident, when he was questioned in the presence of
his Union representative by M. Robert Kalinowski, manager of the
afternoon shift, M. Benjam n naintained that he hinself had just
found the open parcel when M. Lake entered the van. This statenent,
however, was not reflected in his subsequent formal interview with
t he Conpany held on August 6, 1991. At that tinme, as at the
arbitration hearing, the grievor maintained that he was totally
unawar e of the package, and that it was M. Lake who drew his
attention to it.



There is a second inconsistency in the account of events made by M.
Benjami n. During the course of cross-exam nation by Counsel for the
Conpany M. Benjam n conceded that the parcel and its contents were
open on the shelf inside the van when he first saw them However,
during the course of his formal interview, when asked whet her the
package was visible on the shelf when M. Lake picked it up the
grievor replied “°I don't know, ny back was turned. Then | saw him
take it out."'

On the whole the Arbitrator finds the evidence of M. Lake to be
preferable to that of the grievor with respect to the incident which
took place. The fact that M. Benjam n denies any prior know edge of
t he open parcel being on the shelf of the vehicle which he was

unl oadi ng, over a period of five to ten mnutes, is highly

i mpl ausi bl e. The evidence of M. Lake, hinself an enployee with no
apparent reason to fabricate evidence injurious to the grievor, is
nore clear, consistent and, in the end, conpelling than the vague
and contradictory account given by M. Benjamn.

On the whole, the evidence discloses that M. Benjanin was found

i nside a van, working al one, standing i mediately next to an open
parcel of jewelry which he appeared to be attenpting to conceal as
he was approached by M. Lake. Hi s subsequent expl anation and
actions are, on the balance of probabilities, nobre consistent with
guilt on his part than with innocence. Accepting, as | do, the

evi dence of M. Lake, | amforced to the conclusion that M.

Benjam n has deliberately falsified his account of the encounter
between hinself and M. Lake. In that circunstance, his denials of
any know edge or involvenent with the package cannot be accepted,
and contrary inferences as to his actions can fairly be drawn. In
the absence of any credi ble explanation on the part of the grievor,
the Arbitrator nust find that M. Benjamn was attenpting to steal
the jewelry which M. Lake found opened in the van which M.

Benjami n was in the process of unloading. Nor can the Arbitrator
find any violation of the rights of the grievor under the procedural
provi sions of article 6 of the collective agreenent.



In the result, the Conpany had just cause for the assessnent of
di sci pline, and the discharge of the grievor was an appropriate
response in the circunstances. In the absence of any mtigating
factors, there is no reason to substitute a | esser penalty. For
these reasons the grievance nust be dism ssed.

Noverber 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



