CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2208

Heard at Montreal, Thursday, 14 Novenber 1991

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Clains of Conductor R M Dewit, Trainman L.M Rea and Trai nman P. G
Saltel, all of Wnnipeg, for paynent under Article 124 of Agreenent
4. 3.

JO NT STATEMENT OF | SSUE

During the nmonth of June 1987 the Railway Transport Committee (RTC)
initiated an enquiry under Section 226 of the Railway Act into the
circunstances of a train accident occurring on the CN d adstone
Subdi vi sion on May 27, 1987. The RTC required the above-nentioned
enpl oyees to attend interviews on June 16 and 18, 1987. Fol | owi ng
the interviews each enployee submitted tine returns claimng for
payment pursuant to Article 124 of Agreenent 4.3. The Conpany
decl i ned paynent of the clains.

The Union contends that the RTC enquiry held under Section 226 of
the Railway Act was a |l egal case in which the Conpany was invol ved
and that these enployees are therefore entitled to paynment pursuant
to Article 124 of Agreenent 4. 3.

The Conpany di sagrees.

FOR THE UNI ON

FOR THE COMPANY:

(SGD.) J. W ARMSTRONG

(SGD.) M DELGRECO

GENERAL CHAI RPERSON

for: ASSI STANT VI CE- PRESI DENT, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. W Coughlin

Manager, Labour Rel ations, Montrea

D. L. Brodie

Labour Relations O ficer, Mntrea

And on behal f of the Union:

J. W Arnstrong

Gener al Chairperson, Ednonton

L. H dson

Vi ce- Presi dent, Ednonton

B. Henry

Vi ce- General Chairperson, W nnipeg



AWARD OF THE ARBI TRATOR

The instant claimis filed under article 124.1 of the collective
agreenment which provides as foll ows:

124.1

Enmpl oyees held off duty by order of the Conpany's Oficials to
attend court or coroner's inquests on |egal cases in which the
Conpany is involved, or subpoenaed by the Crown in such cases, wll
be furni shed with necessary transportation and paid as provided in
par agraphs 124.2 and 124. 3.

In the Arbitrator's viewit is unnecessary to resolve the issue of
whet her the RTC inquiry conducted under Section 226 of the Railway
Act can be said to be the proceedings of a "court” within the
nmeani ng of the foregoing provision. In ny view the grievance nust be
resol ved agai nst the Union as there is no evidence to establish that
the enpl oyees concerned were held off duty "by order of the
Conmpany's Officials" to attend the proceedings, in any event.

The record discloses that the enpl oyees were all requested to attend
the proceedings by letters dated May 6, 1987 addressed to them by
the Chief, Safety and Services of the Canadian Transport Comm Ssion
There is no indication on the face of those letters, or anywhere

el se in the evidence before the Arbitrator, that the request of the
conmi ssi on was pronpted by the Conpany, or that the inquiry being
conducted was at the Conpany's request. The nobst that the evidence
di scloses is that the grievors were rem nded by their superintendent
of their obligation to attend the investigative inquiry interviews,
and were prepared for that process by consultation with the
Conpany's |l egal counsel. Wihile it can scarcely be denied that the
Conmpany had a genuine interest in the inquiry, the facts do not
confirmthat the enployees were held off duty by order of the
Conpany in the sense contenplated within the | anguage of article
124.1 of the collective agreement. Nor were they subpoenaed by the
Crown. It appears that the |anguage of that provision is fashioned
to conmpensate enpl oyees who are required to forfeit their work
opportunities on the initiative of the Conpany or under conpul sion
by the Crown. Absent any evidence of any such direction in the
circunmst ances of the instant case, wi thout making any coment on
whet her the proceedi ngs would constitute those of a court, the
Arbitrator cannot sustain the position advanced by the Union.

For the foregoing reasons the grievance nust be di sm ssed.

Novenber 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



