CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2209

Heard at Montreal, Thursday, 14 Novenber 1991

concer ni ng

CANADI AN PACI FI C LI M TED

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di scipline of 30 denerits assessed M. C. F. Deegan of Snmiths Falls
for conduct unbeconing an enpl oyee of C.P. Rail as evidenced by your
conviction October 29th, 1990, of possession of a narcotic at Smiths
Falls, Ontario, April 12th, 1990.

JO NT STATEMENT OF | SSUE:

On Cctober 29th, 1990, M. C. F. Deegan, conductor/engi neer, was
convicted for possession of a narcotic at Smths Falls on April
12th, 1990. M. Deegan had entered a "~ "not guilty'' plea and did
not appeal his conviction.

After a Conpany investigation, M. Deegan was assessed 30 denmerits.
The Uni on contends that M. Deegan was not subject to duty has a
good clear record with the Conpany and that there was enough doubt
in this case that M. Deegan should have been given the benefit of
it and no discipline should have been assessed.

The Union further states that the conviction was not appeal ed for
financi al reasons.

The Union requests that all discipline be renoved.

The Conpany declined the Union's request.



FOR THE UNI ON:

FOR THE COVPANY:

(SGD.) J. R AUSTIN

(SGD.) M G MJDIE

GENERAL CHAI RPERSON

GENERAL MANAGER, OPERATI ONS & MAI NTENANCE EAST
There appeared on behal f of the Conpany:
J. S. MLean

Manager, Labour Rel ations, Toronto

R. P. Egan

Labour Relations O ficer, Toronto

G Chehowy

Labour Rel ations O ficer, Montreal

And on behal f of the Union:

J. R Austin

General Chai rman, Toronto

J. Nol de Tilley

Vi ce- General Chai rman, Mbntreal



AWARD OF THE ARBI TRATOR
The Arbitrator accepts, for the purposes of this grievance, that the
grievor was in possession of hashish while off duty on April 12,
1990 and that he snoked what appears to have been a relatively snal
anmount of it in a single cigarette some eight hours prior to his
call for duty. The issue is whether the possession and use of a
prohi bited drug by the grievor, away fromthe workplace and while
off duty in a circunstance which bears no direct relation to his
enpl oynment justified the assessment of discipline.
The issue of whether an enployee's involvenent with drugs in a non
work-related setting justifies discipline is a matter of fact to be
determ ned on the nmerits of each particular case. Anong the factors
to be considered are whether the use is isolated and casual, as
opposed to habitual, and whether it involves aggravating factors
such as producing or trafficking in a prohibited drug. The evi dence
in the instant case reveals that the grievor consunmed a single
hashi sh cigarette while off duty and away from the workplace. Wile
his name was reported in a | ocal newspaper upon his conviction
there is nothing in that report to indicate that he was an enpl oyee
of the Conpany nor is there any other evidence from which one can
reasonably infer a basis for know edge or concern anong the public,
anong custoners of the Conpany or anpng ot her enpl oyees.
As was noted in CROA 1703, the off-duty possession or use of a
prohibited drug is not, of itself, necessarily grounds for
di sci pline where it cannot be shown that a legitimte interest of
t he enpl oyer has been inpacted. That is reflected in the follow ng
passage:

VWhile the of f-duty possession of a prohibited drug is a serious
matter, such conduct will not necessarily justify discharge, or
i ndeed any neasure of discipline, if the objective circunmstances
di scl ose no adverse inpact on the legitimate interests of the
enpl oyer.
The Conpany relies on the followi ng passage fromthe same award:



The inconpatibility of habitual drug use or dependence by
enpl oyees in the transportation industry, whose activities inpact
readily on the lives and safety of many, is scarcely debatable. The
possession of an illegal drug by a railway enpl oyee while on duty or
subject to duty is plainly prohibited by Rule G of the Uniform Code
of Operating Rules. Such conduct has been clearly confirmed by this
office as a dism ssable offence. (See CROA Case No. 1536). The
United States Federal Aviation Adm nistration revokes the medica
certification of any pilot for "mental and neurol ogic" standards if
it is established that he or she has an active drug dependence.
Because of their concern with the debilitating after effects of drug
use, a nunber of airlines have adopted rules prohibiting any use
what ever of drugs for a period of 24 hours prior to active duty. A
physician retained by the US Airlines Pilots Association and that
union's attorney have jointly stated that in their opinion the use
of marijuana is not conpatible with flight safety if it is within 24
hours of flight tinme. (See Denenberg, Masters and Cooper
Proceedi ngs of the Thirty-Si xth Annual Meeting of the Nationa
Acadeny of Arbitrators, cited above).
On the basis of the foregoing passage the Conmpany suggests that it
was inconpatible with safety for the grievor to be using a
prohi bited drug sonme eight hours prior to his call to duty. There
is, however, no expert or nedical evidence before the Arbitrator to
substantiate the validity of that position in the circunstances
disclosed in the instant case. Wiile references to policy statenents
made by physici ans and union representatives in the genera
literature on the subject of drug use is of general interest and
can, as it was in CROA 1703, be pointed to as an indication of
| evel s of concern for the problem of drug abuse in the
transportation industry, such passages cannot be substituted for
conpet ent nedi cal opinion bearing on the nerits of the discipline of
an individual enployee in a specific case.
In this case, as in any case of discipline, the burden of proof is
upon the Conpany. Absent any enunci ated policy of the Conpany
supported by conpetent medical opinion as to the inpact of off-duty
drug use, or any expert or nedical evidence to establish that M.
Deegan was |liable to be affected in the performance of his duties
some eight hours after the consunption of a single cigarette
cont ai ni ng hashish, the Arbitrator has no evidentiary basis to
accept the Enployer's submi ssion that its safety interests were
negatively inpacted by the enployee's private off-duty conduct in
the circunstances disclosed. Wile M. Deegan's unlawful activities
are plainly not to be condoned, they cannot be used agai nst himfor
t he purposes of enploynent discipline absent cogent evidence that
the enmpl oyer's legitimte business interests have been or are likely
to be affected by his actions. No such evidence is revealed in the
case before the Arbitrator



For the foregoing reasons the grievance nust be allowed. The thirty
demerits assessed against the grievor's record shall be renoved
forthw th.

Novenber 15, 1991

(Sgd.) MCHEL G PICHER

ARBI TRATOR



