CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2215

Heard at Montreal, Wednesday, 11 Decenber 1991

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

Dl SPUTE:

The renoval of L.A LeBlanc of Moncton, N. B., from Enpl oynment
Security status for refusing a position of General Clerk on another
region.

BROTHERHOOD' S STATEMENT OF | SSUE

Foll owi ng the posting of a regional bulletin in the VIA Quebec
region, the Corporation called Ms. LeBlanc, from Enpl oynent Security
status, to fill the position. She refused the permanent assi gnnent
and | ost her Enploynment Security.

The Brotherhood contends that the position should have been awarded
to the senior qualified applicant on the VIA Quebec regi on and that
Ms. LeBl anc was not the enployee to be called. Further, the

Br ot herhood was advi sed by the Corporation that Ms. LeBlanc was not
renmoved fromthe Enploynent Security list, therefore, the
Corporation is estopped fromrenoving her fromthe |ist. Further

Ms. LeBl anc sought training as an affected enpl oyee and was not
provi ded such training which consequently afforded work
opportunities to enployees junior to her in the Atlantic region. The
Brot herhood al |l eges that the Corporation's actions are in violation
of Article 12.1 of Agreenment No. 1 and the Corporation's so-called
calling procedures.

The Corporation denies any violation of the Collective Agreenent. It
argues that Ms. LeBlanc was called in accordance with the
establ i shed Enpl oynent Security calling procedures, and further that
Ms. LeBl anc was the nost junior Enploynent Security enployee
qualified for the position on Enploynent Security at the tinme, and
Ms. LeBl anc was senior to the senior qualified applicant on the VIA
Quebec region.

FOR THE BROTHERHOOD!

(SG.) T. N. STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behal f of the Corporation:

C. Poll ock
Seni or Officer, Labour Rel ations, Montrea
M St-Jul es

Seni or Negotiator & Advisor, Labour Relations, Mntrea
D. Fisher

Senior O ficer, Labour Relations, Mntrea

J. Kish

Seni or Advi sor, Custoner Services, Mntrea



And on behal f of the Brotherhood:

T. Barron

Representative, Mncton

G Mirray

Regi onal Vi ce-President, Moncton

R Dennis

Representative, Moncton

T. N Sto

Nati onal Vice-President, Otawa

W Cool en

Local Chairperson

The hearing was adjourned by the Arbitrator to January 1992.
On Tuesday, 11 February 1992, there appeared on behalf of the
Cor poration:

M St-Jul es

Seni or Negotiator & Advisor, Labour Relations, Mntrea

C. Pol | ock

Senior Oficer, Labour Relations, Montrea

D. Fi sher

Senior Oficer, Labour Relations, Mntrea
J. Kish

Seni or Advi sor, Custoner Services, Mntrea
M  Morency

Section Director, Human Resources Services (East),
D. Depel teau

Supervi sor, Enpl oyee Servi ces,

C. Thonas

O ficer, Human Resources, Halifax
And on behal f of the Brotherhood:
T. Barron

Representative, Moncton

G Mirray

Regi onal Vi ce-President, Moncton
R Dennis

Local Chairperson, Moncton

T. N Sto

Nati onal Vice-President, Otawa

R. Storness-Bliss

Regi onal Vi ce-President, Vancouver
R J. Stevens

Regi onal Vi ce-President, Toronto

D. O shewski

Regi onal Vi ce-President, W nnipeg
A. Wepruck

Representative, Montreal

F. Bisson

Local Chairperson, Mntrea

D. Hazlitt

Local Chairperson, W nnipeg

A. Cerill

W t ness



AWARD OF THE ARBI TRATOR

The grievance has been progressed by the Brotherhood because it

all eges that the Corporation violated article 12.1 of the collective
agreenent, as well as the understanding of the parties with respect
to the operation of the Special Agreenent of Novenber 19, 1989, by
requiring Ms. L.A LeBlanc of Moncton, N.B. to transfer to a vacant
bull eti ned position in the Quebec Region fromthe Atlantic Region
The Brotherhood submits that by the agreenent of the parties the
gri evor was under no obligation to nove to Quebec to assune the
position when it could be filled by a qualified applicant fromthe
VI A Quebec Region, Ms. F. Ct, the person who was ultimtely
awarded the position after it was declined by Ms. LeBlanc. The
thrust of the Brotherhood's position is that Ms. LeBl anc was under
no obligation to nove out of her region to protect the assignnent,
as it should have been awarded to Ms. C by the nornal operation

of article 12 of the collective agreenent. In the result, it submits
that the Corporation violated the terns of the Suppl enenta
Agreenent, and the Special Agreenent, by term nating Ms. LeBlanc's
enpl oynment security status.

At issue is the appropriate calling procedure to be followed when
filling bulletined positions while enpl oyees are on enpl oynment
security. The evidence before the Arbitrator discloses that that

i ssue was the subject of extensive discussion and negotiation
between the parties in October, Novenber and Decenber of 1989,

i medi ately prior to the inplenentation of the changes in service
and reduction of staff effective January 15, 1990. The evi dence of
the Brotherhood is that its officers were given assurances by the
Corporation's representatives that subsequent to January 10, 1990,
after the conpletion of the special General Bid, newly created
vacanci es would be filled by the nornal application of the
col l ective agreenent, save that enployees who are on enpl oynent
security within the region, and who are aware of the vacancy, are
conpel led to exercise their seniority in bidding for the position.
They are not, however, required to bid on positions outside their
regions, or to fill such positions where qualified enployees from
within the other region are available to do so. The Brotherhood
submts that the foregoing is the understandi ng reached as part of
t he Menorandum of Agreenent and Special Agreenent which were both
executed on Novenber 19, 1989. It maintains that that understandi ng
was further clarified in a subsequent neeting between the parties
hel d at Montreal on November 27, 1989 and is reflected in docunents
provi ded to the Brotherhood by the Corporation shortly thereafter
The Corporation denies that any such understandi ng was reached.



On a careful review of the material filed and the evi dence adduced
the Arbitrator finds the position of the Brotherhood to be the nore
conpelling. In comng to that conclusion I amof the view that
written docunents produced by the parties, and particularly those
produced by the Corporation i mediately after the agreenents of
Novenber 19 and the neeting of Novenmber 27, 1989 are the best
evidence with respect to the nutual intention of the parties as
agreed at that tine.

The record discl oses, beyond controversy, that on Friday, Decenber
15, 1989 the Corporation provided to the Brotherhood, in the VIA
West Region, an outline of the procedures for the General Bid to
take place under Agreenment No. 1, pursuant to the Menorandum of
Agreenent of Novenber 19, 1989. One section of that notice is
entitled "~ Positions Avail able After January 10, 1990''. The fina
par agr aph under that section reads as foll ows:

When a position is posted and an enpl oyee not on Enpl oyment Security
bids for and could be awarded the position, the position will be
offered to the next senior enployee (qualified or could be
qualified), on the Regional Enploynent Security List. If that

enpl oyee refuses the position the Corporation will continue to offer
the position to the next npbst senior enployee (qualified or could be
qualified), until all enployees on this Region have been offered,
who are senior to the enployee who originally bid for the position

Those enpl oyees that refuse, will |ose their enployment security but
woul d be eligible for layoff benefits. The enpl oyee who originally
bid will be awarded the position.

(enphasi s added)

Several days follow ng the above comuni cati on, on Decenber 19, 1989
M. Andr Lger, then the Manager of Labour Relations for the
Corporation, wote to M. T. McGath, National Vice-President of the
Br ot herhood, as foll ows:

Dear M. MG ath

As requested and in accordance with the Menorandum of Agreenent
concerning the inplenentation changes effective January 15, 1990, |
prepared a procedure to follow when filling bulletined positions
whi | e enpl oyees are on Enpl oynent Security.

If you have any questions on the issue, do not hesitate to call
Yours truly,

(sgd) Andr Lger

Manager, Labour Rel ations

Attached to the letter was a nodel scenario described by the
Corporation's Manager of Labour Relations to deal with the filling
of bulletined positions that mght arise after the General Specia
Bid, as it would apply to enpl oyees who woul d then be on enpl oynent
security. That comunication, which was copied to a nunber of the
Corporation's managers, is as foll ows:



FI LLI NG BULLETI NED POSI TI ONS WHI LE

EMPLOYEES ARE ON EMPLOYMENT SECURI TY

SCENARI O - Col l ective Agreenent No. 1. A permanent position is

bull etined in Moncton on a regional bulletin as provided by Article
12.1. Several enployees bid this job. O all the enployees at work
who bid the position, enployee #65, on the VIA Atlantic Agreenent
No. 1 seniority list, is the one with nost seniority. Also, of the
lai d off enpl oyees who bid the sanme position, enployee #52 is the
senior. No bids were received from enpl oyees on Enpl oynent Security.
At wor Kk

On lay-off

On enpl oynment security

Regi onal |ist of enployees on Enpl oynent Security
#65
#52

no bids
#29

Hal i f ax

32Canpbel I t on

39

Monct on

46

Hal i f ax

50

Monct on

53

Monct on

56

Hal i f ax

The seni or enpl oyee who bid the position (nunber 52 on the seniority
list) is on lay-off and may be allotted the position. However,
because there are enpl oyees on Enploynent Security (ES), #52 is put
on hold. The senior enployee on ES, at that |ocation, #39, nust
first be approached and offered the position. |If he refuses, he wll
| ose his ES protection, will not be eligible for layoff benefits and
may al so | ose his seniority. Nunber 50 would then be approached and
the sanme procedure would be repeated. If #50 would al so refuse, #53
could not be offered the position account of him being junior to #52

- but #52 would still be on hold - we nust now revert to the
regi onal enployees on ES, but this tine, in inverse seniority.
Nunber 46 of Halifax is approached. If he refuses, he will |ose his

ES protection but would maintain eligibility for lay-off benefits
fromthe date the position was offered to him Moving upward to #32,
the sane procedure woul d be repeated. |If these enployees on ES in

t he Regi on refused, the position would then be awarded to the

enpl oyee on layoff (#52) who originally bid.



If on a region/seniority list a position remains unfilled (no bids
from enpl oyees at work or laid-off and the regional ES |list being
depl eted), the junior (again in inverse seniority) qualified or
coul d-be-qualified enployee on the SystemES |ist will be offered
the position. If he refuses, he will |ose his ES protection, but
would naintain eligibility for layoff benefits fromthe date the
position was offered to him The sanme procedure woul d be repeated
upward on the System ES |ist.

The sanme approach applies to enpl oyees covered by Coll ective
Agreenment #2.

For the sake of conpleteness, it should be stressed that before ne
t he Brotherhood disputes, at least in part, the interpretation
contained in the final paragraph of the communi cati on of Decenber
15, 1989, reproduced above. It submits that if a position can be
filled by the nornmal operation of article 12 of the collective
agreenent, even by an enployee who is not on enpl oynent security,
the position is not to be filled by canvassing enpl oyees on

enpl oynment security. In support of that position it points to a
written presentation of the Corporation made at the neeting Novenber

27, 1989 where the issue of filling vacancies after January 10, 1990
was dealt with in the follow ng ternmns:

H

After January 10, 1990, as vacancies arise, they will be bulletined
in the usual manner. Resulting vacancies will be filled in reverse

seniority order fromlist of Enploynent Security enployees on the
regi on, there being none, fromthe system

In the Brotherhood's submi ssion, the foregoi ng paragraph
contenplates that if a position is posted and can be filled by the
bid of an enpl oyee who is not on enploynment security, the vacancy is
to be considered filled, and no further obligation can arise in
respect of enployees on enploynent security to take the position.
The Arbitrator has sonme difficulty drawi ng that conclusion fromthe
rel atively anmbi guous | anguage of paragraph H, quoted above. In ny
view, the best evidence of the intention of the parties at the tine
they made the Special Agreenent and the Menorandum of Agreenent, is
reflected in both the comuni cati on of Decenber 15, 1989 to the
Brot herhood in the VIA Wst Region, as well as in the letter and
attachnments to the Brotherhood' s National Vice-President fromthe
Cor poration's Manager of Labour Rel ations dated Decenber 19, 1989.



The evi dence discloses that subsequently, on several occasions, the
Corporation purported to revise the calling procedures to place a
nore onerous burden on enpl oyees on enpl oynment security to exercise
their seniority in respect of vacant positions outside their region
There is, however, no evidence of any agreenent between the parties
with respect to those revised calling procedures. In the result, the
Arbitrator is conpelled to conclude that the evidence of the

Br ot herhood' s witnesses in these proceedings with respect to the
nature of the understandi ngs reached on the filling of vacancies
after January 10, 1990, buttressed by the Corporation's own witten
conmuni cati ons of Decenber 15 and 19, 1989 represents the best

evi dence of the parties' agreement with respect to calling
procedures which conply with the Special Agreement and the

Menor andum of Agreenent of Novenmber 19, 1989. In the Arbitrator's
view these agreenments, interpreted in the |ight of the parties
under st andi ng, nust plainly be taken to have nodified what woul d

ot herwi se be the inpact of Article 7 of the Suppl enmental Agreenent,
even if the Arbitrator were to accept the position of the
Corporation that that provision is not restricted to di splacenent
circunmstances (a matter on which | do not deemit necessary to neke
any finding for the purposes of this grievance).

The anal ysis and conclusions drawn in this grievance differ from
those found by this Ofice in CROA 2074 which also dealt with
calling procedures. In that case, however, the docunentary evidence,
whi ch has been reexanmined in detail, did not include either the
letter to the Brotherhood fromthe Corporation's Manager of Labour
Rel ati ons of Decenber 19, 1989, or the Decenber 15, 1989

conmuni cati on to the Brotherhood. Those documents, coupled with the
oral testinony heard in these proceedi ngs, conpel the Arbitrator to
adopt a different conclusion as regards the nerits of Ms. LeBlanc's
claimto a violation of the collective agreement and the
under st andi ng between the parties with respect to her calling
obligations to preserve her enploynent security. In comng to that
conclusion | am persuaded by the letter of the Manager of Labour

Rel ati ons which, on its very face, describes the procedure for
filling bulletined positions ~"... in accordance with the Menorandum
of Agreenent "'. It should be stressed in that in so finding
make no adverse conclusion with respect to the good faith of the
Corporation or its officers who, it is agreed, faced a process of
some conplexity and uncertainty at a tinme when the Corporation was
forced to alternate the individuals responsible for the negotiation
and i npl enentation of the Special Agreenent.



The evidence before the Arbitrator establishes that at the critica
ti me, when the enployees were required to nmake their selection under
the Special General Bid to protect their enploynment as of January
15, 1990, the Corporation represented to them and to the

Brot herhood's officers, that they would not be conpelled to nove
fromone region to another to fill vacancies arising after January
10, 1990, unless such a vacancy renmained unfilled follow ng the
normal bi ddi ng process and the depletion of the regional enploynent
security list. That representation was clearly made in such a way
as to be relied upon by the Brotherhood representatives in advising
their nenbers, and by enployees in the position of Ms. LeBl anc
seeking to protect thenselves in the Special Bid. In the
Arbitrator's view it would be inequitable for the Corporation to
later resile fromits undertaking which, as | have found, was part
of its agreement with the Brotherhood. It would plainly be a
violation of the Collective Agreenent and the Special Agreenent as
agreed between the parties. On that basis the grievance of Ms.
LeBlanc, filed in a tinmely manner, nust succeed on its nerits.

In dealing with the equity of the grievance, however, the Arbitrator
cannot disregard the fact that the docunentary and viva voce

evi dence tendered in the instant grievance was, by the exercise of
due diligence, available to the Brotherhood at the tinme of the
hearing in CROA 2074. In ny view, however, given the nature of
proceedi ngs in the Canadian Railway Office of Arbitration, it would
be overly technical and out of keeping with the purpose of the

O fice and the Menmorandum of Agreenment which has established it to
di sregard the newWy tendered evidence on the technical basis that

Ms. LeBl anc's case shoul d have been put forward within the framework
of CROA 2074. Under the ternms of the Canada Labour Code, for reasons
relating to the advancenent of sound | abour rel ations, the
Arbitrator is not bound by the rules of evidence and procedure which
woul d be nore appropriate to a court. Moreover, the resolution of

di sputes in the Canadian Railway Office of Arbitration is

predi cated, at least in part, on the ability of the parties

t henmsel ves, without resort to | egal counsel, to present their cases
in a manner which they deemto be nobst appropriate, subject to the
rules of the Ofice. In that context, | amsatisfied that it is
appropriate to admt in evidence and give effect to the new evi dence
tendered in these proceedings, to the extent that it reflects the
true nature of the understandi ng between the parties with respect to
the issue of the filling of vacancies after January 10, 1989, as
applied to the claimof M. LeBlanc.



The foregoi ng concl usi on, however, does not relieve the Brotherhood
of all responsibility, as regards the issue of the conpensati on now
payable to Ms. LeBlanc. Wihile it is not necessary to make a fina
determination of that matter at this tine, and subject to such
further subm ssions as the parties mght wish to make, it would
appear to the Arbitrator that to the extent that the Corporation
woul d be conpelled to conpensate Ms. LeBlanc for any wages and
benefits for a period of tinme which would have been avoi ded by the
pl eadi ng of the fullest evidence in the possession of the

Brot herhood at the tine of the hearing in CROA 2074, it would be
appropriate to adjust any order of conpensation accordingly.

In the result, for all of the foregoing reasons, the Arbitrator
finds that the Corporation violated the collective agreenent, as
wel |l as the understanding of the parties with respect to the filling
of vacancies after January 10, 1990 by enpl oyees on enpl oynent
security under the terns of the Menorandum of Agreneent and the
Speci al Agreenment, when it ternminated Ms. LeBl anc's enpl oynent
security followi ng her refusal to accept the position of Cenera
Clerk on the VIA Quebec Region. In keeping with the agreement of the
parties, as reflected in the docunments reproduced above, the

Cor porati on was under an obligation to award the position to Ms.

Ct, who originally bid it, there being no qualified enployees on
enpl oynent security in the VIA Quebec Region. In the result the
enpl oynent security status of Ms. LeBlanc nust be deened never to
have been forfeited. As the award di sposes fully of the enpl oynent
security rights of the grievor, the Arbitrator deems it unnecessary
to deal with the issue of training. Insofar as conmpensation is
concerned, for the reasons noted above, the matter may be spoken to
in the event that the parties are unable to agree.

February 14, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



