CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2222

Heard at Montreal, Tuesday, 14 January 192

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The bulletining of Frog Truck and Switch Truck Operator positions in
the Machine Operator Group | classification of Agreenent 10.3 rather
than in the Special G oup classification of that Agreenent.

JO NT STATEMENT OF | SSUE:

The Brotherhood initiated an appeal follow ng the issuance of
Bulletin WE 26/89 by the Conpany in Novenber of 1989. This
bulletin, which closed effective Novenmber 30, 1989, advertised
various Frog and Switch Truck Operator positions in the Goup |
classification of Machi ne Operator under Suppl enental Agreenent
10.3. In the course of the grievance procedure, the grievance was
anended to becone a policy grievance to cover all bulletins
subsequent to WE 26/89 advertising such positions in the Goup |
classification.

The Brot herhood has contended that the Conpany is estopped from
advertising those positions in the Goup | classification since it
has previously advertised themin the Special Goup classification.
Further, the Brotherhood has contended that the Work Equi pnent

Revi ew Committee, which reclassified this equiprment into the Goup |
category, does not have the authority to amend the collective
agreenment, and that Appendix A of Agreenent 10.3 clearly indicates
the vehicles in question fall within the Special G oup category.
Finally, the Brotherhood has all eged that the Conpany has
contravened Articles 2 and 3 of Agreenent 10. 3.

The Conpany di sagrees with the Brotherhood' s contentions.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) G SCHNEI DER

(SGb.) M M BOYLE

SYSTEM FEDERATI ON GENERAL CHAI RMAN

for: ASSI STANT VI CE- PRESI DENT, LABOUR RELATI ONS



There appeared on behal f of the Conpany:

D. C. St-Cyr

Manager, Labour Rel ations, Montreal

R Lecavalier

Counsel , Montreal

D. C. G gnhac

System Labour Rel ations O ficer, Mntreal

M L. Hughes

System Labour Rel ations O ficer, Montreal

D. Laurendeau

Regi onal Labour Relations O ficer, Montreal

G Desjarlais

Superi nt endent Work Equi pnent Operations, Ednonton
And on behal f of the Brotherhood:

D. Brown

Counsel , Assistant to the Vice-President, Otawa
G. Schnei der

Syst em Feder ati on General Chairman, W nni peg



AWARD OF THE ARBI TRATOR

The facts giving rise to this grievance are not in dispute. For many
years the Conpany's Work Equi pnent Review Committee has eval uated
and reeval uated equi pnment operated by bargaining unit nenbers for
the purposes of determ ning the category of equipnent into which it
will fall. That, in turn, affects the wage rate to be paid to the
operator assigned to the equi pnent. The cl assifications determ ned
by the Work Equi pnent Review Committee are thereafter included in
Appendi x A to the collective agreenent, which has been amended by
the Conmittee fromtinme to time. For reasons which are not before
me, and which the Brotherhood is best placed to understand, the

Uni on has not negotiated any termw thin the collective agreenent
whereby the classification of various pieces of equi pment nust be
the subj ect of negotiation and agreenent between the parties.

The process of equi pnent evaluation is nore specifically reflected
in Appendi x C of the collective agreenent, a Letter of Agreenent
bet ween the Conpany and the Brotherhood which reads, in part, as
fol |l ows:

We wish to confirmthe arrangenents agreed upon today with respect
to the process for the evaluation and re-eval uati on of work

equi pment nmachi nes.

Hereafter when the Work Equi pment Review Committee neets for the
purpose of evaluating or re-evaluati ng work equi pment machi nes the
Brot herhood wi Il be advised in advance and will be given an
opportunity to make a presentation to the Cormittee setting forth
their views as to the ratings that should be assigned to the

machi nes invol ved. Followi ng the presentation the Conmittee will, in
t he usual manner, neke their determnations with respect to the
ratings. If their determ nations do not coincide with the views
expressed by Brotherhood representatives at the presentation, a

further neeting with the Brotherhood representatives will be
arranged at which tine a Cormittee representative or representatives
will explain the reasons for the variations.

The Conpany al so undertook to advise the System Federati on Cenera
Chai rnmen when a new type of Work Equi prent machine is to be

i ntroduced in the Work Equi prent Depart ment.

As the foregoing agreement reflects, the Brotherhood has accepted a
system of consultation and advice with respect to the evaluation and
reeval uati on of work equi pment machines. It did not obtain a
provi si on whereby the classification of machines is a matter of
negoti ati on under the terns of the collective agreenment.

That aspect of the process was considered by this Ofice in CROA
1569, a grievance which concerned the Brotherhood' s claimin respect
of the alleged wongful classification of an International front-end
payl oader, in purported violation of Appendix A The position of the
Brot herhood in that case was rejected by the Arbitrator, who nade
the foll owi ng observati ons:



It does not appear to be disputed in the instant case that the
ultimate decision in the Classification of equipnent rests with the
Conpany, through its Work Equi prent Review Committee. Appendix "~ ~C'
of Collective Agreement 10.3 requires that the Union be advised in
advance of any eval uation or reevaluation of equi pnent by the
Committee, and be given an opportunity to make a presentation to the
Committee respecting the views of the Brotherhood as to the ratings
appropriate to the equi pnent. Should the decision of the Commttee
differ fromthe position advanced by the Union, a further neeting is
to be held at which tine the Comm ttee nust explain the reasons for
its decision. Under the Appendi x the Conpany is also required to
advi se the System Federation General Chairnmen when any new type of
wor k equi pnent machine is introduced.

The material establishes that in this case, at a nmeeting held in
Montreal on March 14th and 15th, 1979, the System Federati on General
Chai rnen, including those fromthe Prairie Region, attended a
neeting of the Wbrk Equi pnent Revi ew Conmittee, convened at the

Br ot herhood' s request. During that nmeeting the Union's proposals for
consi dering upgrading the classification of a number of pieces of
equi pnent, includi ng wheel ed | oaders, was fully considered. As the
M nutes of the Meeting indicate, a list of the twelve factors on
which the Conmittee based its eval uations was distributed to the
representatives of the Brotherhood.

Wth regard to the provisions of Appendix ~"C ', and to the fact

t hat equi pnent of the same type as the International Front-End

Payl oader, Mdel 515B, was introduced into the Equi pment Depart nent
as long ago as 1965, the Arbitrator has sonme difficulty sustaining
the Union's grievance. The reclassifications in Appendix "~~C"' are
nati onal and not regional in their application. For that reason
notice is provided to all Regional Chairnen. In this case the

mat eri al does not disclose any failure on the part of the Conpany to
abi de by the procedures of the Appendi x. For these reasons the

gri evance cannot succeed.

The material reveals that at neetings held on March 14 and 15, 1979,
the Work Equi pnent Review Commi ttee anended Appendix A to include in
the highest paid "~ Special Goup'' the additional classification of
"“Truck and/or Trailer over 48,000 G V.W''. The anendnent al so

i ncluded the foll owi ng description under the heading "~ exanples''
"“Trucks used to haul machinery and material equi pped with w nches,
hydraul i c cranes and other attachnents.'

The records kept by the Wrk Equi pmrent Review Comrittee include a
job rating sheet for the anendnent which was made at that tinme. That
docunent, dated March 14, 1979, indicates that what the Committee
contenplated was tractor trailer vehicles over 48,000 G V.W such as
Kenworth and White trucks, generally used to haul |arge roadway
machi nes.



The vehicles which are the subject of this dispute are the Frog
Truck and Switch Truck, which are not tractor trailer vehicles. They
were classified in Goup | on the Prairie and Muntain Regions from
the tinme they were first bulletined in 1979. Shortly thereafter

they were equi pped with larger front tires, which increased their

| oad capacity to over 48,000 G V.W It appears that a Conpany

of ficer then upgraded the vehicles fromGoup | to the Specia

Group, presumably on the basis that they then conformed to the
description found in Appendix A as anended in March of 1979. It is
comon ground, however, that no specific consideration of the Frog
Truck or the Switch Truck had then been made by the Work Equi pment
Revi ew Conmi tt ee.

In the sumer of 1989 the Conpany put the Brotherhood on notice that
inits viewthe Frog Truck belonged in the Group | category, rather
than in the category of the Special Goup, and indicated that the
matter woul d be subnitted to the next neeting of the Work Equi pnent
Revi ew Conmittee. Subsequently, as part of the Track Force

Mechani zati on project (TFM the classification and correspondi ng
rate of pay for the Frog Truck was agreed to as it applied to the
Eastern Lines System Federation. Agreenment was not reached however,
with respect to the Western Lines System Federation, it being agreed
that the operation of Frog Trucks in Wstern Canada woul d be
governed by Appendi x A of the collective agreenent. The parties
Menmor andum of Agreenent on the TFM project provides, in part, as
fol |l ows:

This will confirmthat, on Prairie and Muntain Regions, the
operation of Frog Trucks is excluded fromthe above Menorandum of
Agreenent. The positions which will be required to operate Frog
Trucks on these two regions will be bulletined, awarded and governed
by the provisions of Agreenment 10. 3.

It may be noted that the hourly rate negotiated for the Frog Truck
operator on the Eastern Lines is the rate corresponding to Machi ne
Operator Group I, and not to the Special G oup.

In the Arbitrator's viewif the facts were to be assessed as they

st ood on August 2, 1989, with the execution of the Menorandum of
Agreenment on the TFM project, it would be difficult to dispute the
positi on now advanced by the Brotherhood. At that point there was an
effective classification, by agreement, of the Frog Truck as
Category | equi prent for the purposes of the Eastern Lines and an
express agreed exception fromthat classification as regards the
Prairie and Mountain Regions. In my view, in referring to the
paynment for the operation of Frog Trucks on those regions as
governed by the provisions of the collective agreenent, including
Appendi x A, the parties nmust reasonably be taken to have accepted
the position of the Brotherhood, consistent with the practice
earlier adopted by the Conmpany, that in the Prairie and Muntain
Regi ons Frog Truck operation was still to be renunerated at the

| evel of the Special G oup.



Subsequently, in October and Novenber of 1989, in contenplation of
the nore w despread use of Frog Trucks on the Prairie and Muntain
Regi ons, followi ng consultation with nenbers of the Wrk Equi prent
Revi ew Committee, the Conpany bulletined Frog Truck Machi ne Operat or
positions indicating that they would, in future, be paid at the
Goup | rate. It appears, however, that the Conpany continued to
““grandfather'' the Special Goup rate of pay for enpl oyees who

al ready held those positions, a practice which apparently continues.
Thereafter the Wrk Equi pnment Review Conmittee met formally on
February 28 and March 1, 1990. During the course of that neeting,
for the first tinme, it evaluated the Frog Truck and classified the
equi pnment as falling in Goup |, in accordance with the twel ve
factor method of eval uation.

Much of the misunderstanding in this case arises fromthe difference
between the parties with respect to the status of Appendix A of the
col l ective agreenent. The Brotherhood would accord to Appendi x A the
status of a negotiated provision relating to wage rates which the
Conpany is not at liberty to change during the course of the
col l ective agreenent. The position of the Company, however, is to
the effect that Appendix Ais included in the collective agreenent
as a formof guideline which reflects the ongoi ng determn nations of
the Work Equi pnment Review Committee with respect to the eval uation
of equi pnent operated by nenbers of the bargaining unit. Having
regard to the history of these provisions, to the | anguage of
Appendi x A and Appendix C, and to the prior practice of the parties
as reflected, for exanmple, in the letter of the Conpany of April 4,
1979, providing the Brotherhood with an updated version of Appendi x
A followi ng certain deterninations of the Wrk Equi pmrent Revi ew
Conmittee at its neetings of March 14 and 15, 1979, the Arbitrator
is conpelled to prefer the position of the Conpany.

As reflected in CROA 1569, the placenent of a particular piece of
equi pnent within a given category in Appendix A is, by the agreenent
of the parties, in general not a matter for negotiation between the
parties or enforcenment through arbitration. It is, of course, within
the prerogative of the parties to nmake an exception to that rule,
and to nake their own agreenment with respect to the classification
of any piece of equi pment, whether as part of their collective
agreenent or as part of a separate nenorandum of agreenent, as was
done in the Menorandum of Agreenent on the TFM project. As noted
above, a separate Menorandum of Agreenment with respect to the
classification of the Frog Truck was nmade as it applied to the
Prairie and Mountain Regions in August of 1989. As of that tine the
Conpany was under an obligation to renunerate enpl oyees operating

t hat equi pnent in accordance with the |anguage appearing on the face
of Appendix A. As the vehicle then qualified as a truck over 48, 000
GV.W, it was to be classified within the Special G oup.



The issue then becones whether it was open to the Conpany,
thereafter, to change the classification as it applied in the
Prairie and Mountain Regions by the action of the Work Equi pment
Review Committee at its nmeetings of February 28 and March 1, 1990.
can see nothing in the provisions of the collective agreement, nor
wi thin the Menorandum of Agreenment of August 2, 1989 on the TFM
proj ect, which would support the view that the Conpany did anything
to circunscribe its prerogatives in that regard. It is significant,
in my view, that the Menorandum of Agreenent did not specifically
indicate a given wage rate for Frog Truck or Switch Truck Operators,
but nore generally made reference to their being governed by the
provi sions of the collective agreenent, which nust be taken to

i ncl ude Appendi x A. For the reasons el aborated above, it is clear
that the Conpany has retained the discretion to evaluate and

reeval uate equi pnent for the purposes of Appendi x A through the Work
Equi pment Review Conmittee. That is what transpired in February and
March of 1990. In the Arbitrator's view it cannot be said that the
eval uation of the Frog Truck, which then occurred for the first
time, was in violation of any provision of the collective agreenent
or of the Menorandum of Agreement on the TFM project.

As noted CROA 1569, this O fice appreciates the inportance to the
Br ot her hood of the evaluation and classification process, to the
extent that it bears intrinsically on the wage rates payable to its
menbers. Indeed it woul d appear arguable that if the Conpany
purported to exercise its discretion in respect of evaluation by the
Wor k Equi prent Review Committee in a manner that was arbitrary,

di scrimnatory, in bad faith or for other than valid business
purposes, a determination with respect to the eval uation or

reeval uation of equi pment night appropriately be the basis of a
grievance. In the case at hand, however, there is no suggestion of
any such considerations. On the contrary, the position of the
Conpany with respect to the original intention in respect of the
anmendnent of Appendix A in 1979 to add only tractor trailer vehicles
to the Special Group is docunented, and is consistent with the
subsequent agreenent reached with the Brotherhood on the Eastern
Lines. In these circunstances it is clear that the Conpany acted in
good faith and for the valid business purpose of maintaining a
consi stent and fair system of equipnent evaluation throughout its
operations. In the circunmstances no violation of the collective
agreenment has occurred.

For the all of the foregoing reasons the grievance nust be

di smi ssed.

January 17, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



