CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2227

Heard at Montreal, Thursday, 16 January 1992

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

Dl SPUTE:

A policy grievance concerning the relocation of Vancouver-based
enpl oyees to W nni peg.

BROTHERHOOD' S STATEMENT OF | SSUE

Fol l owi ng the issuance of the Article J notice to the Brotherhood on
October 12, 1989, the Corporation and the Brotherhood agreed to a
Speci al CGeneral Bid, during which all positions to be established
foll owing the service reductions would be bulletined. The procedures
to be foll owed and the process of the CGeneral Bid was presented to
the Local Chairpersons on Novenmber 27, 1989. The status of

spar eboard positions as regul ar assignnments for enploynment security
pur poses was to be conmuni cated to Corporation Oficers at the
term nal s where spareboards are mai ntai ned

The Brot herhood contends that five senior enployees (Baxter

Hendri cks, Johnson, Kurlilack and Wallace) rel ocated unnecessarily
and that a nunber of senior enployees opted for early retirenent
predi cated on the belief that their only other option was to
exercise their seniority to Wnnipeg. The Brot herhood contends that
the enpl oyees were unjustly dealt with since they were forced to
accept assignments and relocate from Vancouver to W nni peg. Had the
seni or OIS enpl oyees been advised in a timely manner of the above,
they could have fulfilled their obligations to the enpl oynent
security provisions of the Special Agreement by accepting
assignnents of the Vancouver spareboard.

The Corporation contends that the enpl oyees exercised their
seniority and were awarded positions in line with their
qualifications and seniority. The Corporation does not believe that
any article of the Collective Agreenment or the Supplenenta
Agreenment or the Special Agreement or the Menorandum of Agreenent
was viol ated and, therefore, does not believe that the dispute is
arbitrable



FOR THE BROTHERHOOD:

(SG.) T. N. STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behalf of the Corporation:

D. Fisher

Senior Oficer, Labour Relations, Mntrea

M St. Jules

Seni or Negotiator and Advi sor, Labour Rel ations, Mntrea
C. Pol Il ock

Senior O ficer, Labour Relations, Mntrea

J. Kish
Seni or Advi sor, Custoner Services, Montrea
C. Gould

Seni or Advi sor, Plant Mintenance, Montrea

And on behal f of the Brotherhood:

P. Askin

Representative, Vancouver

AWARD OF THE ARBI TRATOR

The sol e issue before the Arbitrator is whether the grievance is
arbitrable. The Brotherhood all eges that the Corporation violated
the adm nistration of the collective agreenent in the manner in
which it inplemented the bidding process pursuant to the nationa
bull etin conducted under the Menorandum of Agreenment of Novenber 19,
1989. Specifically, it maintains that five enployees relocated from
Vancouver to Wnnipeg in the belief that they could not protect any
positions at Vancouver, so as to safeguard their enploynent security
status. The Brotherhood all eges that the enpl oyees were not nade
aware of the fact that, as part of the ternms of the Menorandum of
Agreenment, spareboard positions at Vancouver were to be treated as
regul ar assignnments for the purposes of enploynent security. In
essence, the Brotherhood subnits that the Corporation violated the
Menmor andum of Agreenent, and presunmably by extension, the collective
agreenent, by failing to properly advise the enpl oyees that

spar eboard positions at Vancouver could be taken prior to bidding on
positions at another |ocation, such as W nni peg.

The grievance, as framed and presented by the Brotherhood, is

prem sed on the argunment that it is the Corporation's obligation to
notify the enpl oyees of the nmeaning and content of the Menorandum of
Agreenment as it mght affect their bidding options. The Arbitrator
has some difficulty with the subm ssion of the Brotherhood as
regards the purported obligation of the Corporation to instruct and
advi se enpl oyees as to the exercise of their rights under the
col l ective agreenent or under the Menorandum of Agreenent of
Novenber 19, 1989.



The Menorandum of Agreenent is a docunent jointly authored by the
Corporation and the Brotherhood. While it is true that the
Corporation is not at liberty to m slead enployees with respect to
their rights, or to otherwise unduly frustrate their ability to
exercise those rights, it is an arguably different matter to

mai ntain, as the Brotherhood inplicitly does, that the enpl oyer has
a contractual obligation to advise and counsel enployees in the
exercise of their rights under a docunent that is the product of
col l ective bargaining. That, in the normal course, is the role to be
pl ayed by the Brotherhood as a normal incident of its duty of
representation. In the instant case the gist of the Brotherhood's
conplaint is that the Corporation failed to advise the enpl oyees in
Vancouver that the Vancouver spareboard positions were considered to
be regul ar positions for enploynent security purposes. The nateria
before the Arbitrator, however, discloses that the availability of
spar eboard positions as regul ar assigned positions for the purposes
of enploynent security was a matter of general know edge to the
extent that it was an express part of the Menmorandum of Agreenent of
November 19, 1989, which was in the possession of both the
Corporation and the Brotherhood. It appears, noreover, that the
content of that provision was reiterated in a special awards

bull etin posted on Decenber 20, 1989.

In the circunstances the Arbitrator nmust agree with the position of
the Corporation that the Brotherhood' s case, even if proved, would
establish no violation of any provision of the collective agreenent,
or of the Menorandum of Agreenent of Novenber 19, 1989. The
Arbitrator nmust therefore find that the grievance is not arbitrable,
and is to be dism ssed.

January 17, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



