CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2228

Heard at Montreal, Thursday, 16 January 1992

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Contracting out of the washroom and office cl eaning work at the
Vancouver Mai ntenance Facility.

JO NT STATEMENT OF | SSUE

It is the Brotherhood's contention that the cleaning of the above
prem ses was fornerly perfornmed by the CN CBRT&GW nenbers at the old
Mai nt enance Centre, therefore, that the Corporation is prohibited
frominvoking any of the exceptions under Appendix ~~C' of the
Col | ective Agreenent, as a basis to contract out this work,
furthernmore that a notice of intent was not provided to the

Br ot her hood as per the provisions of Appendix ~~C' of Collective
Agreenment No. 1.

The Corporation rejected the grievance and maintains that the work
i n question was not previously performed by enpl oyees covered by
Col l ective Agreenent No. 1, specifically, and that the Corporation's
initiative was in fact a ~“new venture'', and as such, a notice of
intent was not required. Furthernore, the Corporation maintains that
the work involved does not justify the creation of a regular

posi tion.

FOR THE BROTHERHOOD:

FOR THE CORPORATI ON

(SG.) T. N. STOL

(SGDh.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT

DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

C. Pol |l ock

Seni or Officer, Labour Rel ations, Montrea

M St. Jules

Seni or Negoti ator and Advi sor, Labour Rel ations, Mntrea

D. Fisher

Senior O ficer, Labour Relations, Mntrea

J. Kish
Seni or Advi sor, Custoner Services, Mntrea
C. Gould

Seni or Advi sor, Plant Mintenance, Montrea
And on behal f of the Brotherhood:

P. Askin

Repr esent ative, Vancouver



AWARD OF THE ARBI TRATOR

In Cctober of 1986 the Corporation took over the operation of the
Vancouver Maintenance Centre fromCN. At that tine all of the

mai nt enance centre enployees transferred into enploynent with the
Corporation. Two of those enployees were | abourers who cane to be
governed by the collective agreenent of the Brotherhood, and whose
regul ar work involved performng all of the general cleaning and
janitorial duties in the maintenance centre facility.

On January 16, 1989, the Corporation opened a new mai ntenance centre
i n Vancouver which is substantially larger than the fornmer facility.
It proceeded to contract out the washroom and office cleaning work
in the new centre, which led to the instant grievance.

The Corporation raises a nunber of points in defence of its action
Firstly it stresses that the two enpl oyees who perforned cl eaning
duties in the former nmmi ntenance centre continue to be enployed in

t he new mai nt enance centre, where they performcleaning duties in
the shop area. The Enpl oyer argues that the new mai ntenance centre,
whi ch includes larger, nore extensive office facilities, is in the
nature of a "~ “new venture'', as a result of which it is under no
obligation to give notice to the Brotherhood of its action, or to
refrain fromcontracting out under the ternms of Appendix C of the
collective agreenent. It is conmon ground that no pre-existing
positions were |lost to the Brotherhood by the Corporation's action
and indeed the new facility saw the increase of union positions from
seven to seventeen.

The Brotherhood's position is that cleaning and janitorial duties in
all parts of the maintenance facility is work presently and normally
performed by its nenmbers, within the neaning of Appendix C of the
col l ective agreenment, and that none of the exceptions contained
within the appendi x can be said to operate so as to relieve the
Corporation fromits obligations under its terns. In response, in
addition to its submission with respect to the facility being a
““new venture'' the Corporation submits that it does not have the
mat eri al and equi prent avail able to performthe work, that
sufficient enployees qualified to performthe work were not
available fromthe active or laid off enployees' |ist, that the
nature and vol une of the work does not justify the expenditure that
woul d be required and that fluctuations in enploynent would result
fromacceding to the Brotherhood's position, as reflected in

par agraphs 2, 4 and 6 of Appendi x C of the agreenent.

The pertinent provisions of Appendix C are as foll ows:

In accordance with the provisions as set out on Page 49 of the
above-nentioned award, it is agreed that work presently and normally
performed by enpl oyees represented by the Brotherhood will not be
contracted out except.



(2)

where sufficient enployees, qualified to performthe work, are not
avail able fromthe active or |aid-off enployees; or

(4)

where the nature or volunme of work is such that it does not justify
the capital or operating expenditure involved; or

(6)

where the nature or volune of the work is such that undesirable
fluctuations in enploynment would automatically result.

The case, as pleaded by the Corporation, reduces itself to the
proposition that because the cleaning and janitorial work in the new
facility grew substantially beyond the requirenents of the old
facility, it is at liberty to contract out the additional work.
Inmplicit inits argunment is the subm ssion that new or additiona
wor k cannot be said to be work presently and nornally performed by
enpl oyees represented by the Brotherhood within the nmeani ng of
Appendi x C of the collective agreenent. In the result, as the
Corporation would have it, the only protection which the contracting
out provisions give to the Brotherhood is the preservation of those
job which it had in the old facility, or their equivalent as applied
to the new facility.

The Arbitrator cannot accept that subnission. It is plainly at
variance with the nost fundanmental principles of bargaining unit
integrity, and the concept of natural accretion to a bargaining
unit. The position espoused by the Corporation is tantamunt to
legitimzing the ““runaway shop'', by asserting that a new or
expanded | ocati on where work simlar to that perforned by bargaining
unit enployees is not work governed by the contracting out

provi sions of the collective agreenent.

The material before the Arbitrator establishes, beyond controversy,
that menbers of the bargaining unit represented by the Brotherhood
regularly and normally perfornmed the janitorial work in all parts of
the Corporation's nmintenance facility at Vancouver fromthe tinme of
its inception in 1986. In that context the work in question, whether
it be continued in the old facility or transferred to a new
facility, mnust, apart fromthe nost tortured interpretation, be
construed as ~“work presently and nornmally perforned by enpl oyees
represented by the Brotherhood ...'" within the neaning of Appendix C
of the collective agreenent.



Can it be said that any of the exceptions invoked by the Corporation
woul d apply in this case? The Arbitrator has difficulty in finding
that they would. Firstly, | cannot accept that in |ight of the
multi-mllion dollar capital outlay expended in the construction and
equi pping of the facility the Corporation cannot justify the
mar gi nal expenditure that would be required for the purposes of
purchasi ng cl eaning material and apparatus appropriate to the task.
Any additional cost that might be incurred in that regard is plainly
not prohibitive, as contenplated in the ternms of the exceptions of
Appendi x C. Neither can | accept that the work in question would
cause undesirable fluctuations in enploynment. It does not appear

di sputed that if the entire facility is taken into account, severa
additional full tine positions could be established within the
bargai ning unit, wthout any undue difficulty with respect to

depl oynent and wor ki ng schedul es.

The nore difficult question arises with respect to the exception
expressed under paragraph (2) of Appendix C. The Corporation submts
that as there were no enployees laid off fromthe bargai ning unit at
the time, or any active enployees at Vancouver who were avail able
for assignment, it was at liberty to contract out within the
contenpl ati on of that paragraph. That subm ssion, however, nust be
assessed in light of the overall purpose of the collective
agreenent, and the concept of bargaining unit integrity which is
recogni zed both in its overall terns, and in the |anguage and spirit
of the contracting out provisions handed down by the Honourabl e
Emmett M Hall in his arbitration award of Decenber 9, 1974. That
award, and the content of Appendix C which codifies it for the

pur poses of the collective agreenent, nust clearly be construed
within the reality of the industrial relations system which operates
under the Canada Labour Code. As noted above, one of the principles
i nherent in that systemis the concept of bargaining unit accretion
When a trade uni on has exclusive bargaining rights for enpl oyees who
performthe work of a particular classification, if an enpl oyer
expands its operation to create additional work of the sane type,
any persons hired to performthat work nmust be deenmed to fall within
t he bargaining unit.

It is against that reality that paragraph (2) of Appendix C nmust be
construed and understood. If it were otherw se, a trade union could
have no claimto bargaining rights in any new or expanded operations
of an enployer for which it was the certified bargaining agent. In
the Arbitrator's view the parties to a collective agreement m ght,
arguably, be free to negotiate a result at such variance with the
basi c principles of collective bargaining within the ternms of their
col l ective agreenent. However, they must not be presuned to have
done so in the absence of clear and unequi vocal |anguage to
denmonstrate such an intention. On a careful review of the entirety
of the instant collective agreenent, including Appendix C, the
Arbitrator can find no such | anguage or intention. In the
circunstances, while | amsatisfied that while paragraph (2) of the
exceptions to the prohibition against contracting out listed in
Appendi x C of the collective agreenent may have anple scope for
application in respect of certain kinds of projects or discrete
operations, it cannot be construed as a repudi ati on of the
cornerstone concept of normal bargaining unit accretion so
fundamental to collective bargaining under the Canada Labour Code.
Such result was plainly not intended by M. Justice Hall, nor can it



be inferred fromthe terms of Appendix C



This case is to be distinguished from CROA 2042 where the work in
question was entirely different fromprior bargaining unit work. The
facts of the instant case nore closely parallel those found in CROA
1948, where the Ontario Northland Railway sought to contract out
part of its cleaning work after it expanded its train station at

Engl ehart, Ontario. In that case, which was governed by the sane
contracting out provisions as in this case, this Ofice commented,
in part, as follows:

On the material before nme | cannot but conclude that at the tine of
the contracting out the cleaning of the Englehart station was ~~work
presently and normally performed by enployees'' within the

bargai ning unit. The next question is whether the exceptions |isted
within the letter obtain in the circunstances. The only provision
whi ch might arguably be raised is sub-paragraph (4). In the
Arbitrator's view, however, that provision can have no application
in the instant case. If it could be shown that the use of a
part-tinme bargaining unit enployee would force the Conpany to absorb
an exorbitant operating expenditure entirely out of keeping with the
val ue of the services performed, the suggestion that this exception
applies mght be compelling. That is not the case, however. Putting
the enployer's case at its highest, and with the fullest
understanding for its notives, the nost that can be said is that it
appears there is a margi nal financial saving for the Conpany to
utilize a contractor to provide part-tinme cleaning rather than to
schedul e a bargaining unit enployee to work part-tinme for the sane
hours. That is not the kind of prejudice or dislocation to the

enpl oyer contenplated in Paragraph 4. If it were otherw se, as the
Brot herhood' s representative suggests, it would be open to the
Conmpany to contract out, for exanple, all of the running trade work
on a newmy established rail line, or the maintenance work in a newy
built shop whenever it is cheaper to do so. To so conclude woul d
renove the protections of bargaining unit integrity clearly intended
by the letter of March 5, 1982.

Nor can the Arbitrator accept the submission of the Corporation that
the contracting out can be justified on the basis that the expansion
and relocation of the maintenance facility at Vancouver constitutes
a ~“new venture''. Wiile the Corporation did not substantially

el aborate its reasoning in respect of that argunent, the notion of
the ~“new venture'' appears to be rooted in the decision of this
Office in CROA 713. In that case Arbitrator Weatherill rejected the
argunent of the Ontario Northland Railway that the | anguage

i dentical to paragraph (4) of Appendix C justified contracting out.
He comrented, in part, as foll ows:



It is clear too that the matter does not come within nost of the
exceptions set out in Appendix “~“B'', there was no emergency or |ack
of enpl oyees or anything of the sort that would normally justify
contracting-out where that is prohibited by a collective agreenent.
The Conpany argued, however, that if there was a contracting-out, it
was because " “the nature or volunme of the work does not justify the
capital or operating expenditures involved '. That exception, in ny
vi ew, does not apply in circunstances such as obtained in this case.
What is contenplated by the exception is the situation where sone
new or occasional venture is contenplated which would require, if
the empl oyer's own forces were to be used, sone capital or operating
expendi ture beyond those of the existing operations and which woul d
not be justified for the venture contenpl at ed.

(See al so CROA 1956.)

The Arbitrator cannot, however, sustain the submnission of the

Brot herhood with respect to the obligation of the Corporation to
provi de notice of the contracting out. Its obligation in that regard
is contained in the followi ng paragraph of Appendix C

In addition, the Corporation will advise the Brotherhood
representatives involved in witing, as far in advance as is
practicable, of its intention to contract out work which woul d have
a material and adverse effect on enpl oyees. Except in case of
emergency, such notice will be no I ess than 30 days.

It is clear on the material before the Arbitrator that no materia
and adverse effect can be said to have been visited upon any

enpl oyees by the contracting out which was entered into by the
Corporation, insofar as no layoffs or displacements resulted. Wile
that eventuality does not relieve the Corporation fromits
substantive obligations in respect of the prohibition against
contracting out, it does constitute an answer to the Brotherhood' s
claimwi th respect to any violation as to the duty to provide notice
contenplated wi thin Appendi x C.

For the foregoing reasons the grievance is allowed. The Arbitrator
finds and declares that the contracting out of cleaning and
janitorial work at the Vancouver Maintenance Centre is in violation
of the prohibition against contracting out contained in Appendix C
of the collective agreement. The Arbitrator directs the Corporation
to return the janitorial work at the maintenance centre to the
bargaining unit, to be assigned in conformty with the terns of the
col l ective agreenent, or any other enploynent security agreenent
between the parties.

January 17, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



