CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2235

Heard at Montreal, Tuesday, 10 March 1992

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

Dl SPUTE:

M. R CQuellette, spareboard enpl oyee, forced on position for which
not qualified, resulting in reduction of earnings.

BROTHERHOOD' S STATEMENT OF | SSUE:

M. R A CQuellette, a spareboard enpl oyee, was protecting "~ Service
Manager''. On Septenber 30, 1990, he was called for the position of
Assi stant Service Co-Ordinator, for which he was not " “fit or able"’
(qualified). As a result, he lost a trip and further earnings

t hereafter.

The Corporation was fully aware that M. Quellette did not have the
fitness and ability to performthe work of an ASC as is a
requirement in Articles 7, 12, and 13 and Agreenent No. 2.

The Brotherhood further contends that the Corporation was in

viol ati on of Appendix 7 and the Human Ri ghts Act.

The Corporation fails to see any violation of the Collective
Agreenent and believes the dispute is not arbitrable.

FOR THE BROTHERHOOD:

(SGD.) T. N STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behalf of the Corporation:

D. S. Fisher

Senior O ficer, Labour Relations, Montreal

M St-Jules

Seni or Negotiator & Advisor, Labour Rel ations, Mntreal

C. Pol |l ock

Seni or Officer, Labour Rel ations Mntreal

J. R Kish

Seni or Advi sor, Labour Rel ations, Montreal

And on behal f of the Brotherhood:

G T. Mirray

Regi onal Vi ce-President, Moncton

R CQuellette

Grievor



AWARD OF THE ARBI TRATOR

The Arbitrator nust accept the prelimnary objection to the
arbitrability of this grievance raised by the Corporation. The

i nstant collective agreenment, |like others in the non-operating
sector of the railway industry, nmakes a distinction between

gri evances by an enployee relating to the interpretation

application or alleged violation of the collective agreenent, on the
one hand and a conplaint that the enpl oyee has been unjustly dealt
with, on the other hand. The instant collective agreenment provides,
in part, as follows:

24.21

Any conpl aint raised by enpl oyees concerning the interpretation,
application or alleged violation of this Agreenent or that they have
been unjustly dealt with shall be handled in the foll owi ng manner:
Step 1

Wthin 21 cal endar days from cause of grievance or conplaint

enpl oyees and/or the Local Chairperson nust present the grievance or
conplaint in witing to the i medi ate supervisor who will give a
deci sion as soon as possible but in any case within 21 cal endar days
of receipt of grievance.

Step 2

Wt hin 28 cal endar days of receiving decision under Step 1, the

Regi onal Vi ce-President and/or Accredited Representative of the

Br ot herhood nmay appeal the decision in witing to the Field Manager

On-Board Services who will render a decision within 28 cal endar days
of receiving appeal. The appeal will include a witten statenent of
the grievance and where it concerns the interpretation or alleged
violation of the Collective Agreenent the statement will identify
the Article and paragraph invol ved.

Step 3

Wthin 60 cal endar days of receiving decision under Step 2, the
Nati onal Vice-President of the Brotherhood nmay appeal the decision

in witing to the Director, Labour Relations who will render a
decision within 60 cal endar days of receiving appeal
25.1

Provision is nade in the follow ng manner for the final and binding
settlenment, w thout stoppage of work, of differences or disputes,

i ncludi ng personal grievances, which arise concerning the
application or interpretation of this Agreenment governing rates of
pay and wor ki ng conditions, which cannot otherw se be di sposed of
bet ween of ficers of the Corporation and the Brotherhood.

25.2

A grievance concerning the interpretation or alleged violation of
this Agreenent or an appeal by an enployee that he has been unjustly
di sci plined or discharged and which is not settled at Step 3, may be
referred by either party to the Canadian Railway O fice of
Arbitration for final and binding settlenment w thout stoppage of
work in accordance with the regul ations of that office.

[ enphasi s added]



As is apparent fromthe foregoing, it is only a grievance concerning
the interpretation or alleged violation of the collective agreenent,
or against an alleged unjust neasure of discipline or discharge
which nay be referred to this Ofice for arbitration. The nore
general conplaint of an enployee that he or she has been "“unjustly
dealt with'' in a manner unrelated to the collective agreenent is,
in accordance with Article 24.21 of the collective agreenent,
limted to being heard through the first three steps of the

gri evance procedure, and may not, by the agreenment of the parties,
proceed to arbitration

This is a long recogni zed practice in the industry. Needless to say
any contrary interpretation would open the arbitration process to
each and every conpl ai nt of an enpl oyee who m ght feel unjustly
dealt with in a nyriad of ways entirely unrelated to the rights and
obligations circunscri bed by the collective agreenent. For obvious
reasons, grounded in the rational adm nistration of the grievance
procedure and arbitration system an interest vital to unions and
enpl oyers alike, no such right has ever been established either by
statute or by contract in the real mof reported industrial relations
in Canada. Before finding that the parties intended that enployees
shoul d have unlimted access to arbitration over issues unrelated to
their collective agreenent, such as the location of their |ockers,
the size of their parking space or the height of their chair, on the
basis that they have been "~ “unjustly dealt with'', an arbitrator
nmust find clear and unequivocal | anguage to support such an
extraordinary result.

The sane is true in respect of the jurisdiction of this Ofice as
described in the Menmorandum of Agreenent dated January 7, 1965 (as
anmended and renewed) which provides, in part, as foll ows:

4.

The jurisdiction of the Arbitrator shall extend and be linmted to
the arbitration, at the instance in each case of a railway, being a
signatory hereto, or of one or nore of its enployees represented by
a bargai ning agent, being a signatory hereto, of;

(A

di sputes respecting the nmeaning or alleged violation of any one or
nore of the provisions of a valid and subsisting collective
agreement between such railway and bargai ni ng agent, including any
clainms, related to such provisions, that an enpl oyee has been
unjustly disciplined or discharged; and

(B)

ot her disputes that, under a provision of a valid and subsisting
col l ective agreenent between such railway and bargaining agent, are
required to be referred to the Canadi an Railway O fice of
Arbitration for final and binding settlenent by arbitration

but such jurisdiction shall be conditioned al ways upon the

subm ssion of the dispute to the Ofice of Arbitration in strict
accordance with the terns of this Agreenent.



Simlarly, Section 57 Part | of the Canada Labour Code which deals
with the right to proceed to arbitration, limts its application to
matters concerning the interpretation, application, admnistration
or alleged contravention of the terns of a collective agreement. It
provi des as foll ows:

Every col |l ective agreenent shall contain a provision of fina

settl enent w thout stoppage of work, by arbitration or otherw se of
all differences between the parties to or enployees bound by the

col l ective agreement, concerning its interpretation, application
adm ni stration or alleged contravention

It is well settled in the jurisprudence of this Ofice that
conplaints with respect to an enpl oyee having been “°... unjustly
dealt with ...'" under the collective agreenent at hand are not
arbitrable, to the extent that they do not also allege a violation
of a provision of the collective agreement (see e.g. CROA 924 and
CROA 2157).

The gi st of the Brotherhood's conplaint with respect to the
treatment of the grievor is that it was unjust for the Corporation
to deprive himof the opportunity to work as a Service Manager, a
position which could have been nore readily performed by him given
his medical limtations. The evidence establishes, w thout
contradiction, that the grievor's seniority was insufficient to gain
hima position on the service managers' spareboard. Moreover, there
was no attenpt to obtain preferential treatnment for the grievor,
because of his nedical disability, by the Brotherhood under the
terms of Appendix VII of the collective agreenent. In the result,
while the Arbitrator is synpathetic to the unfortunate plight of M.
Quel lette, the evidence discloses no violation of his rights under
the collective agreement. Nor can the Arbitrator find that there has
been discrimnatory treatnent of M. CQuellette, who was at all tines
dealt with in accordance with the terns of the collective agreenent
and the established practice in Atlantic Canada. This appears to
differ fromthe treatnment of enployees in VIA Quebec, where the
practice is in accordance with a separate | ocal agreenent
specifically negotiated between the parties and limted to that

| ocati on.

Lastly, the Arbitrator can see no violation of the Canadi an Human
Rights Act in the treatnent of M. CQuellette, even assuming that |
have jurisdiction to deal with that matter. The evi dence di scl oses
that the grievor's maintenance of earnings were reduced in respect
of those periods of assignnent which he was unable to accept because
of illness. That treatnment is consistent with the treatnment of al
enpl oyees under the collective agreenment who are absent for illness,
and cannot be said to be discrimnatory. Putting the matter
differently, the Corporation is justified inits view that being
physically fit and able bodied is a bona fide occupationa

requi renent of On-Board Service. In the circunstances, absent the
agreenent of the Brotherhood under the ternms of the Appendix VII,
the Corporation had no latitude to change the grievor's
classification in disregard of the seniority rights of other

enpl oyees.



For all of the foregoing reasons the Arbitrator finds that the
grievance is not arbitrable, and in the alternative, that no
violation of the collective agreenent, no discrinmnatory practice
and no departure fromthe requirenments of the Canadi an Human Ri ghts
Act is disclosed. For these reasons the grievance nust be di sm ssed.
March 13, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



