TRANSLATI ON

CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2239

Heard at Montreal, Wednesday, 11 March 1992

concerni ng

CANPAR

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

EX PARTE

Dl SPUTE:

Di scharge of M. Mourad Ghanouchi on July 13, 1991, for allegation
of refusing to report to work.

UNI ON' S STATEMENT OF | SSUE:

On August 7, 1991, and while he was on a | eave of absence, M.
Ghanouchi received fromthe Conpany his record of enploynent stating
he was no | onger working for the Conpany.

The sane day and after he received his record enpl oynent, he went to
t he Conpany in order to know the reasons why he's been dism ssed and
initiated a grievance.

On August 21, 1991, M. Ghanouchi received a letter dated July 30
stating he was di scharged, effective July 31, 1991, and because he
didn't report to work or communicate with the Conpany in accordance
with a letter dated July 24, 1991.

M. Ghanouchi never received the letter dated July 24, 1991.

No interview has been held in accordance with Article 6 of the

Col | ective Agreenent.

The Union contends that M. Ghanouchi has been illegally and
unjustly discharged fromhis job. The Union al so contends that no

i nterview has been held in accordance with Article 6 of the

Col l ective Agreenent and there is also a contravention by the
Conpany of Articles 6.1, 6.2, 6.3, 6.4 and 6.5 of the Collective
Agreenent. For the above-nentioned reasons, the Union requests that
M. Ghanouchi be reinstated in his enploynment and be rei nbursed for
all loss of salary and benefits and without | oss of seniority.

The Conpany has denied the Union's contention.

FOR THE UNI ON:

(SGD.) J. CRABB

EXECUTI VE VI CE- PRESI DENT

There appeared on behal f of the Conpany:

G (Gagnon

Counsel , Montreal

P. D. MaclLeod

Director, Linehaul & Safety, Toronto

R. St. Janes

Supervi sor, Montreal

A. Plouffe
Supervi sor, Montreal
J. Croshy

Manager, Montreal

And on behal f of the Union:
K. Cahi l

Counsel, Montreal

M  Gaut hi er

Vi ce- Presi dent, Montreal

R. Pichette

Local Chairman, Montreal



M  Ghanouchi
Gievor



AWARD OF THE ARBI TRATOR

It appears fromthe docunents filed, as well as fromthe evidence,
that on August 5, 1991, the Conpany sent to M. Ghanouchi an

enpl oynent record advising himthat his enploynent was term nated
because of absenteeism It is agreed that, for diverse reasons, the
gri evor had been absent fromwork for 63 days in 1988, 124 days in
1989, 184 days in 1990 and 146 days in the first seven nonths of
1991. During that final year he was at work for only 5 days.
Furthermore, it is evident that in the past the grievor had been
clearly warned that his problens with absenteei sm were unacceptabl e.
Hi s enpl oynent had previously been terminated in 1987 for the sane
reason. At that time, during the grievance procedure, he was
reinstated into his enploynent, but w thout conpensation. As well
the evidence of Supervisor Alain Plouffe, whomthe Arbitrator judges
to be credible, reveals that M. Gnhanouchi had been warned severa
times in 1991 that his attendance nmust inprove. A witten warning to
that effect was comunicated to himon June 6, 1991

The Arbitrator cannot accept the claimof Counsel for the Union to
the effect that the Enployer's real nmotive in firing the grievor was
because he had not responded to a letter sent by registered mail on
July 24, 1991. That position is based on the contents of a letter
dat ed August 23, 1991 sent to Union Representative Ren Pichette by
Supervi sor John Crosby, following the term nation of the grievor's
enpl oynent. That letter nust be interpreted in the context of
events. It is clear that after August 5, 1991, the Conpany
considered that the grievor's enploynent had been termnm nated. The
di scussions which followed that date, including the possibility of
an interviewto discuss the chances of returning M. Ghanouchi to
wor k, were negotiations relative to the nerits of his grievance of
August 9, 1991. It was not a matter therefore of a disciplinary
interview in the sense of article 6.1 of the collective agreenent,
notwi t hstandi ng the confusing communi cati on of M. Crosby to M.

Pi chette of August 23, 1991.

It is well recognized that an enpl oyer has the right to put an end
to the enploynment of someone who has denonstrated an inability to
show up for work. If the Ievel of absenteeism proves to be
extraordinary, and the enployee offers insufficient explanation to
assure better attendance in the future, the enployer can term nate
t he enpl oynment contract for non-cul pabl e reasons, even accepting
that the enpl oyee has no control over his absences. This is what
transpired in the instant case.

It is evident that the absenteei smof M. Ghanouchi was unacceptabl e
and that the Conpany had no reason to believe that his attendance
woul d inmprove in the future. Gven all of the circunstances, the
Arbitrator nust come to the conclusion that the decision of the
Conmpany was just and reasonable, and that there was no violation of
the terms of the collective agreenent. For these reasons the
grievance is dism ssed.

March 13, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



