CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2241

Heard at Montreal, Wednesday, 11 March 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
Dl SPUTE:

Di smi ssal of Classified Labourer RW Abela for defrauding the
Conmpany by alteration of time docunents.

JO NT STATEMENT OF | SSUE:

Fol | owi ng an investigation, M. Abela was " discharged from Conpany
servi ce account deliberately defrauding the Conpany by alteration of
ti me docunents'', effective March 22, 1991.

The Brotherhood contends that the grievor was not afforded a fair
and inpartial hearing. The Brotherhood further contends that the
grievor was unjustly dealt with and that, in any event, his

di scharge was unwarranted and too severe.

The Conpany di sagrees with the Brotherhood' s contentions.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) T. N. STOL

(SGD.) G C. BLUNDELL

NATI ONAL VI CE- PRESI DENT

for: SENI OR VI CE- PRESI DENT, WESTERN CANADA

There appeared on behal f of the Conpany:

G C. Blundell

Manager, Labour Rel ations, Ednonton

D. F. Noyes

Labour Relations Officer, Ednonton

R. A. Brooke

Shop Supervisor, Prince George

And on behal f of the Brotherhood:

P. Askin

Representative, Vancouver

R W Abel a

Gievor



AWARD OF THE ARBI TRATOR

The evi dence establishes, beyond controversy, that the grievor did
mani pul ate the time clock to conceal the fact that he was late for
wor k, on a nunber of occasions. Wile the evidence before the
Arbitrator is not precise, it wuld appear that in the aggregate he
would, in the result, have received payment for a total of sone two
hours for which he performed no work.

It is well established that the falsifying of tine records is,
absent nmitigating circunstances, a dism ssable offence. The Conpany
submits that the actions of the grievor were deserving of discharge,
and likens his case to that of another enpl oyee at Prince Ceorge,

El ectrician Apprentice B. Stevens, who was discharged for simlar
conduct, and whose grievance was disnm ssed in an arbitration award
dated June 8, 1990 (SHP-311). In the circunstances, however, the
Arbitrator accepts the subm ssion of the Brotherhood' s
representative that there are distinguishing factors between the

i nstant case and that of M. Stevens. Firstly, the grievor is an
enpl oyee of some ten years' service, without any disciplinary

bl emi sh on his record, and the quality of his work is not in
question. M. Stevens was a far nore junior enployee, with a
questionabl e disciplinary record. At arbitration M. Abela has

adm tted his wong-doi ng and expressed regret for his actions, while
M. Stevens advanced a denial of the charges which the Arbitrator
rej ect ed.

It is arguable that the foregoing factors m ght not, in any event,
be sufficient to tip the scales in favour of the grievor. There is,
however, one further factor in mitigation which, in my view, nust be
seen as wei ghing heavily in favour of the reinstatenment of M.
Abel a. That factor is the nore favourable treatnment of other

enpl oyees at the sane | ocation, albeit in another bargaining unit,
who conmitted simlar transgressions and who were not di scharged.
The material before the Arbitrator establishes that in the
relatively recent past a nunber of running trades enpl oyees were

di sci plined for the fraudul ent subnission of tine returns, by the
assessnment of fifteen denerits. It is not disputed before the
Arbitrator that in one such case the anpbunt ni sappropriated was in
t he order of $2,402.00, which is well in excess of the two hours
wages wrongly claimed by the grievor in the instant case. The
materi al discloses that the lighter disciplinary penalties were
assessed agai nst | oconptive engineers and, in one case, a yardman.



Wil e boards of arbitrati on have consistently confirned the
seriousness of the falsification of tine keeping records, they have
applied with equal consistency the principle that |ike conduct
shoul d attract like discipline, and that discipline should therefore
not be adm nistered in a manner that is discrimnatory. In the

i nstant case, having particular regard to the Iength of service and
prior disciplinary record of the grievor, coupled with the nmarkedly
different treatnment of other enployees found guilty of sinilar
infractions, it is equitable to substitute a serious degree of

di sci pline, but short of discharge. It should be enphasized that in
so doing I aminpressed with the candour of the grievor, his
statenment of regret and the prospects for rehabilitation in his
particul ar case.

For the foregoing reasons the grievance is allowed, in part. M.
Abel a shall be reinstated into his enploynment without |oss of
seniority and without conpensation.

March 13, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



