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concer ni ng

QUEBEC NORTH SHORE & LABRADOR RAI LVWAY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Interpretation of Article 8.10.

JO NT STATEMENT OF | SSUE:

The Union grieved alleging that an enpl oyee returning from vacation
shoul d be paid at the rate of tine and one half on Saturday and
double time on Sunday for hours worked even if the enpl oyee was
schedul ed to work.

The Railway rejected the grievance and nmintained that Article 8.10
was not vi ol at ed.
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R Cleary
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General Chairman, Sept-Illes
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Local Chairman, Labrador City

S. Cal |l aghan

Representative, Loconotive Engineers, Sept-IIles



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that there was an
exchange of correspondence between the parties in the autum of
1976, concerning the interpretation and application of article 8.10
of the collective agreenent. In a letter dated Novenber 4, 1976,
Superintendent G A Dol liver responded to Local Chairnman Donal d

Mcl ean, advising himin part “~... | aminfornmed that your
interpretation of article 8.10 is correct.'' The superintendent went
on to advise M. MlLean that his claimfor overtine rates was
allowed. Significantly, that conmuni cati on was copied to a number of
Conmpany officers, including M. Albert Belliveau, the Manager of
Human Resources who signed the Joint Statenment in the instant case.
The interpretation advanced by M. MLean, and accepted by the
Conpany in its letter of Novenber 4, 1976 was expressed, in part, as
follows in a letter fromM. MLean to M. Dolliver dated Septenber
27, 1976:

Article 8:10 of the Collective Wrking Agreenent states that for
conmputing overtinme the days an enpl oyee was on vacation will be

cal cul ated as days worked as if the enpl oyee had not been on
vacation.

I was on vacation until August twenty-sixth and returned to work on
August twenty-seventh, which was a Friday. | worked through unti

the followi ng Friday without a rest day. According to Article 8:10
of the Collective Agreenent that vacations days be cal cul ated as
days worked for the purpose of calculating overtine. | should have
gotten tine and one-half for Saturday and double tine for Sunday
because | had accurnul ated fifty-six (56) hours up to and including
Sunday. This is the procedure for 1.0 C. C. enployees under Article
8:10 and it also applied to us when we were |1.0O. C. C. enpl oyees.

The material discloses that the interpretati on advanced by M.
McLean, and accepted by the Conpany, was applied, w thout apparent
qualification or exception from 1976 to the time of the instant
grievance. It followed a letter to the Union signed by
Superi nt endent of Labour Rel ations Andrew Robertson, dated February
13, 1991, advising that the Conpany woul d henceforth apply a
different interpretation of the article. It is common ground that
the interpretation which the Conpany seeks to apply is consistent
with a different interpretation which has been applied for many
years to the sane | anguage in separate collective agreenents between
the Iron Ore Conpany of Canada and United Steel Wirkers of Anerica.
In essence, the position of the Conpany is that the interpretation
previously applied was in error, and that the Conpany is within its
rights to now issue a directive to correct that error. Its Counse
subnmits that the |anguage of article 8.10 is clear and unequivocal
and that in the circunmstances there can be no reference to extrinsic
evi dence for the purposes of its interpretation or application



The Arbitrator has sonme difficulty with that subm ssion. It is wel
established that extrinsic evidence can be adnmitted, not only for

t he purpose of resolving a patent anmbiguity in the | anguage of a
col l ective agreenent provision, but also for the purpose of

di sclosing the existence of a latent anmbiguity in the operation of a
contractual provision, which mght not be apparent on its face.
There is, as Counsel for the Union suggests, roomfor uncertainty as
to what constitutes an enpl oyee's " “regular schedul ed week'' when he
or she returns froma vacation, particularly in the circunstance

whi ch does happen on occasi on, where the enployee is then
transferred fromone shift schedule to another. The Arbitrator is
satisfied that one of the purposes of the interpretation advanced in
the letter of M. MLean in 1976, and accepted by the Conpany, was
to avoid uncertainty and problens in relation to that circunstance.
In the result, the parties agreed, both through the exchange of the
letters, and through the consistent application of the collective
agreenent, over many subsequent renewals, that all vacation days are
to be cal cul ated as days worked for the purposes of conputing
overtime within the terns of article 8.10 of the collective
agreenent. In these circunstances it is immterial that the |anguage
of the article mght, w thout nore, be susceptible of a different
interpretation, or indeed that a different enployer and a different
trade uni on have evolved a contrary practice with respect to the
application of identical |anguage in another agreenent.

For the foregoing reasons the grievance nust be all owed. The
Arbitrator finds and declares that the interpretation of article
8.10 expressed in the letter of M. Donald MLean, dated Septenber
27, 1976 is the nmutually accepted neani ng whi ch governs the
application of that provision, and that all vacation days taken
during the week of an enployee's return fromvacation are to be
treated as days worked in the cal culation of the enployee's
entitlenent to overtinme pay. The Arbitrator directs that al

af fected enpl oyees be conpensated accordingly and remai ns sei zed of
the grievance in respect of any possible dispute between the parties
relating to that issue.

April 16, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



