CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2255

Heard at Montreal, Wednesday, 13 May 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discharge of Conductor T.W Flening effective 8 Novenber
1991.

JO NT STATEMENT OF | SSUE:

Ef fective 8 Novenber 1991, M. T.W Flem ng was di scharged for
viol ati on of Canadi an Railway Operating Rules, General Rule G and
for failure to conply with the directives of a Conpany officer
resulting in the abandonment of his assignnent on 23 Septenber 1991.
The Uni on appeal ed the discharge of M. T.W Flem ng on the grounds
that: 1) the grievor did not receive a fair and inparti al

i nvestigation; 2) there were mitigating circunstances; and 3) the
di sci pline assessed was excessive if not unwarranted.

The Conpany declined the Union's appeal.

FOR THE UNI ON:

FOR THE COMPANY:

(SGD.) M P. GREGOTSKI

(SGD.) A E. HEFT

GENERAL CHAI RMAN

for: VI CE-PRESI DENT, CREAT LAKES REG ON

There appeared on behal f of the Conpany:

A. E. Heft
Manager, Labour Rel ations, Toronto
J. Kelly

Senior Project Oficer, Toronto
J. Runci man
Manager of Train Services, Capreol

S. Thones

Assi stant Superintendent, Capreol

M S. Fisher

Coordi nator Transportation, Mntreal
J. B. Bart

Manager, Labour Rel ations, Montreal

D. L. Brodie

System Labour Rel ations O ficer, Mntreal
N. Di onne

System Labour Rel ations O ficer, Montreal
And on behal f of the Union:

R. A Beatty

Vi ce- General Chairnman, Hornepayne

M P. Gregot ski

General Chairman, Fort Erie

G E Bird

Vi ce- General Chairman, Montreal
R. MDevitt

Local Chairnman, Capreol

T. Flem ng

Gievor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that the grievor was
enpl oyed as one of three conductors in wecking service at the site
of a derailnment on the Newmar ket Subdivi sion of Septenber 23, 1991
It appears that he worked a tour of duty upon arrival at the scene,
shortly after the derail ment which occurred on Septenber 19, 1991
After his first tour of duty he had five hours' rest, which he spent
in an on-site bunk car. It appears that M. Flem ng then worked a
shift of sixteen hours ending at 10:30 hours on Septenber 23, 1991
At that tinme he was taken to a notel in Sturgeon Falls. The three
crews working on the weck site were then assigned in overl apping
tours of approxi mately twel ve hours each, with twel ve hours off
between shifts. In the result, the expectation of the Conpany's
supervisors on site was that M. Flemng, and his crew nate M.
MacDonal d, would return to the work site late on the evening on the
23rd.

There is sonme divergence in the position of the parties with respect
to the intentions of M. Flem ng when he left the work site. He
submts that he did not intend to go back, and that he attenpted, by
means of a phone call fromthe restaurant of the notel where he was
staying, to contact the crew di spatcher to so advi se the Conpany.
Further, in support of that position, is the statement of M. Randy
Prescott, a fellow conductor working on another crew at the sane
site. He states that upon leaving the site M. Flem ng advised him
that he would not be back later. That is to some extent corroborated
by the separate statenent of Loconotive Engi neer A. Jordan who
states that he understood that M. Flem ng and M. MacDonal d woul d
not be returning to the work site.

There is no dispute that thereafter M. Flem ng consuned a

consi derabl e anobunt of liquor in his notel room and was in a state
of sone inpairment when he was awakened by Manager of Train Services
Runci man who intended to drive M. Flem ng and M. MacDonal d back to
the work site. It is common ground that M. Flenm ng did not book off
at any tine prior to that encounter

The Conpany submits that M. Fleming was, in fact, on duty at al
material tines, including the period of rest which he took at the
motel. This, it subnmits, is so because the enpl oyees were paid on a
continuous time basis while assigned to the weck cl earance project,
even while on rest. | find it unnecessary to deal with that issue as
| amsatisfied that, for the reasons related below, M. Flem ng was
subject to duty within the nmeaning of Rule G

General Rule G of the CROR is as foll ows:



G

(a)

The use of intoxicants or narcotics by enployees subject to duty, or
their possession or use while on duty, is prohibited.

(b)

The use of npod altering agents by enpl oyees subject to duty, or
their possession or use while on duty, is prohibited except as
prescri bed by a doctor.

(c)

The use of drugs, nedication or nood altering agents, including
those prescribed by a doctor, which, in any way, will adversely
affect their ability to work safely, by enpl oyees subject to duty,
or on duty, is prohibited.

(d)

Enmpl oyees must know and understand the possible effects of drugs,
medi cation or nood altering agents, including those prescribed by a
doctor, which, in any way, will adversely affect their ability to
wor k safely.

An early conment on the neaning of "“subject to duty'' was made in
CROA 557 in the follow ng ternmns:

In ny view the four grievors were not "subject to duty” within the
meani ng of Rule G- While a definitive interpretation of that phrase
shoul d not be expected in a single case, it is my viewthat it
shoul d be read in view of the obvious purposes of the rule as a
whol e, nanely to protect persons and property fromthe dangers of
the operation of railway equi pment by those not in a fit condition
to do so. Thus enpl oyees who are on duty, or who may be expected to
be on duty within the period during which they m ght be affected

t her eby, must not consune intoxicants or narcotics. An enpl oyee who
had accepted a call, would, in ny viewclearly be "subject to duty"
and there may well be other circunstances where that status would
apply. The nere fact, however, that an unanticipated call mght be
made at any tinme would not, of itself, nmake an enpl oyee subject to
duty within the nmeaning of Rule G

[ enphasi s added]

(See al so CROA 1074, 1660, 1852 and 2054.)



The burden of proof in this matter, respecting whether the grievor
was intoxicated while subject to duty contrary to General Rule Gis
upon the Conpany. The evidence before the Arbitrator contains the
grievor's own statenment, corroborated by that of M. Prescott and,
to a | esser degree, Loconotive Engi neer Jordan, that he had no
intention of returning to work after he left the work site on

Sept enber 23rd. | accept the grievor's evidence in that regard. The
fact remmi ns, however, that, insofar as the Conpany was concer ned,
he was still "~ “expected to be on duty'' late on the evening of the

same day. M. Flem ng was plainly under an obligation to comunicate
his intention to renove hinself fromduty to the Conpany's

di spatcher. Until he did so, he nust, | think, have remai ned
““subject to duty'' for the purposes of General Rule G
A violation of Rule Gis a nost serious offence, which will normally

justify the discharge of a conductor or trainman, absent the npst
conpelling mtigating factors. Each case nust, neverthel ess, be
judged on its own particular facts (see CROA 638). In this case, the
Arbitrator is satisfied that the subjective intention of M. Flening
can be | ooked to as a mitigating factor in all of the circunstances.
The evi dence discloses that he is an enpl oyee of twenty-three years
service with an exenplary record, and that he suffered considerable
personal stress because of a serious incident of famly illness
shortly prior to the events in question. On the whole, while | am
prepared to find that technically M. Flem ng was in violation of
Rule G in that he had failed to communicate his intention, and
therefore remai ned subject to duty at the tinme, | amof the view
that in the unique circunstances of this case a disposition short of
di scharge is appropriate, although an order for conpensation is not.
The Arbitrator cannot accept the subm ssion of the Union that the

di sciplinary investigation conducted by M. Thomas was in violation
of the procedural requirenents for a fair and inpartia

i nvestigation within the contenplation of article 82 of the
collective agreenent. In the Arbitrator's view the facts of the case
at hand are clearly distinguishable fromthose disclosed in CROA
1886 where the investigating officer was the same person who had
initially detected the grievor's state of alleged intoxication. M.
Thomas was not in contact with M. Flenming on the day in question
and in the Arbitrator's view there in nothing inappropriate in his
havi ng obtai ned statenments and information fromothers for use in
the investigation, to the extent that those were all nmade avail able
to M. Fleming and his union representative, in keeping with the
requi renents of article 82.

For the foregoing reasons the grievance is allowed, in part. M.

Fl emi ng shall be reinstated into his enploynment w thout
conpensation, and wi thout |oss of seniority.

May 15, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



