CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2256

Heard at Montreal, Thursday, 14 May 1992

concer ni ng

CANADI AN PACI FI C LI M TED

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl ai nrs of Kaml oops and Coquitlamtrain crews for a m ninumday (100
mles) when required to perform pull-by inspections of caboosel ess
trains, other than their own, on initial or final termnal tinme at
North Bend, B.C.

JO NT STATEMENT OF | SSUE

On several occasions, the Conpany has ordered the first-out Kaml oops
or Coquitlamtrain crews at North Bend, B.C. to report for duty
earlier that the time they would be required to be on duty for the
train they were to operate back to Kaml oops or Coquitlam
respectively to performpull-by inspections on trains other than
their own. The crew then remained on duty until they commenced to
work on the train which they were to operate back to Kaml oops or
Coquitlam On other occasions, the Conpany has required train crews,
after the arrival of their train fromeither Kam oops or Coquitlam
at North Bend, to remain on duty to perform pull-by inspections of
trains other than their own. The train crews have made claimfor a
separate mnimumday for performng this duty. In such cases, the
crews involved have been conpensated for the additional tine they
were required to be on duty in perfornmng these pull-by inspections
at part of their initial or final terminal time pursuant to Article
11, Clauses (d) or (h) of the Collective Agreenent.

The Uni on contends that other enployees should have been used to
perform these inspections. The Union contends, therefore, that the
Conpany was in violation of Article 11, Clauses (d) and (h) and
Article 30A of the Collective Agreenent in this case. In view of
their opinion that the Coll ective Agreenent has been misapplied, the
Uni on further contends that payment for a mininumday is in order
The Conpany submits that paynment for the work in dispute properly
falls within the anbit of Article 11, Clauses (d) and (h) and that
the crews were properly paid. The clainms for a mnimum day paynent
have therefore been declined.
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AWARD OF THE ARBI TRATOR

It is conmon ground that crews have been enployed to performwork in
relation to other than their own train, and have been conpensated
for such work under article 11(d) [Initial Term nal Tinme] and
article 11(h) [Final Terminal Tine]. In the Arbitrator's view that
practice is plainly at odds with the position taken by the Union in
the instant grievance, nanely that if crews are to be enployed in
the pull-by inspection of cabooseless trains, they are to be
renmunerated under the initial terminal tine and final term nal tine
provi sions only when such work pertains to their own train.

Article 11(d) does speak in terns of trainmen being used " “for
service incidental to their own train''. However, it does so in
reference to nenbers of a crew being used individually. It does not,
on its face, prohibit the use of crews for service in relation to
trains other than their own trains, or indicate that such service
cannot be remunerated as part of the crews initial termnal tine.
As noted, the practice of the Conpany in a nunber of |ocations for
some years has been to pay enpl oyees under the terns of article
11(d) for switching entirely unrelated to their own train, wthout
any objection fromthe Union.

The | anguage of the agreement is nore clear still as regards the
payment of final terminal tinme under article 11(h). It provides, in
part, as foll ows:

11

(h)

Final Termnal Tinme

Trainmen will be paid final terminal tinme, including switching, on

the mnute basis at 12-1/2 mles per hour at rate of class of
service perforned fromthe tinme | oconotive reaches outer main track
switch or designated point at final terminal; should train be

del ayed at or inside semaphore or yard limt board, for any reason
or behind another train simlarly delayed, tinme shall be conputed
fromthe tinme train reached that point until the train is yarded.



Menmbers of train crews nmay be required after train has been yarded
at the objective termnal to render individually any service
required incidental to the trip just conpleted. Wien any nmenber of

the crew is used individually, the balance of the crew will be
relieved fromall responsibility and the man used to performthis
service will be paid his regular rate in the class of service

enpl oyed for all time occupied if held in excess of 15 minutes. |If
switching is required, not less than three of the crewwill be on
duty except as provided in article 9 and will be paid final term na

time for all time so used, conputed fromthe tinme of arrival at the
outer main track switch or designated point where road service ends.
Swi t chi ng does not include taking | oconotive or self-propelled

equi pnent to the shop or tie-up track

When trainnen are held for any other service, they will be entitled
to all time held conputed fromthe tine train is yarded.

The above | anguage fell to be considered by Arbitrator Weatherill in
CROA 594. In that case the grievance concerned paynment for switching
not related to the crew s train performed on arrival. In disnissing
the claimhe nmade the foll owi ng observations:

In ny view, the work performed by the grievor's crew did not cone
within the scope of the second paragraph of article 11(h). It was
"switching", but it was not "incidental to the trip just conpleted"
which is the sort of work with which the second paragraph generally
deals. The work in this case was "other service", and that is dealt
with in the third paragraph of article 11(h). The fact is that that
article, in this particular collective agreenent, does contenpl ate
that trainnen arriving at a final ternminal may perform "ot her
service" after yarding their train. The nature of this service is
not limted by anything in any of the paragraphs of article 11, nor
was | referred to any other provision in the collective agreenent
which would Iimt what might be done. The third paragraph of article
11(h) sinply provides for the conputation of the time from which
such "other service", whatever it might be, is payable.

In the instant case the grievors did perform "other service", not
incidental to their trip. They were entitled to paynent for "al

time held" in accordance with the third paragraph of article 11(h).

I was not referred to any provision of this collective agreenent by
whi ch they would be entitled to eight hours' pay. Accordingly, there
does not appear to be any basis on which the grievance could be
allowed. It is, therefore, dism ssed.



In the instant case, brought by way of a policy grievance, enployees
have not been called upon to performsw tching, as in CROA 594, but
rather to performpull-by inspections of caboosel ess trains other
than their own. The Arbitrator can see no basis in principle upon
whi ch to conclude other than that the enpl oyees so assigned woul d be
performng ~“other service'' within the neaning of the third

par agraph of article 11(h). In the Arbitrator's view the parties
shoul d be taken to have negotiated the terms of their collective
agreenent pertaining to the operation of cabooseless trains in the
full know edge of the existing practice with respect to the

swi tching of other trains payable under the terns of article 11(d)
as initial termnal tinme, as well as the established interpretation
of article 11(h) as it pertains to the scope of the phrase ""other
service'' within the third paragraph of that provision. There is, in
the result, nothing in the collective agreenent which would prevent
the Conpany from assigning crews to perform pull-by inspections of
trains, other than their own trains, and to pay them for such
service as part of initial or final term nal tine.

For the foregoing reasons the grievance nust be di sm ssed.

May 15, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



