CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2257

Heard at Montreal, Thursday, 14 May 1992

concer ni ng

CANADI AN PACI FI C LI M TED

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Entitlement to and cal cul ati on of Mintenance of Basic Rates
paynments as provided for in the Menorandum of Agreement in respect
to the manning of trains on the Nel son Subdivision

JO NT STATEMENT OF | SSUE

On May 14, 1990, a Menorandum of Agreenent was signed by the parties
pursuant to the Material Change provisions contained in Article 47
of the Collective Agreenent. Provision was nade in that agreenment to
mai ntain the rates of enpl oyees who were adversely affected by the
change in the manner in which trains on the Nel son Subdivision were
crewed.

Clains for Miintenance of Basic Rates for enpl oyees who continued to
wor k subsequent to the change in crewi ng procedures and were | ater
laid off, as well as for Mintenance of Basic Rates for enpl oyees
who invoked the rest rule stipulated in Article 26, have been
decl i ned by the Conpany.

The Union contends that Item 3(6)(c) of the agreement applies with
respect to lay-off and rest as it states "~ For the purpose of this
Cl ause, the term "basic weekly pay' is defined as follows:'

Item 3(6)(c)(ii) states:

For an enpl oyee in road service, including enployees on comon
spareboards, the “basic weekly pay' shall be on one fifty-second
(1/52) of the total earnings of such enployee during the twenty-six
full pay periods preceding his displacenent or |ay-off.

The Union further contends that rest was included in the cal culation
of previous earnings to establish the calculation for the

Mai nt enance of Basic Rates of 1/52 to the total earnings for the
twenty-six full pay periods preceding his displacenment.

It is the position of the Conpany that Mintenance of Basic Rates
were not payable to enployees while laid off and that it was proper
to reduce the amount of Maintenance of Basic Rate paynent by the
earni ngs the enpl oyee on rest would otherw se have earned.
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AWARD OF THE ARBI TRATOR

By agreenent of the parties, the only issue which remains to be
resolved by the Arbitrator in this grievance is the contention of

t he Union that enployees who were laid off subsequent to the

i npl erentation of the material change, as a result of a strike at a
m ni ng conpany serviced by the railway, are entitled to the
protection of the Menorandum of Agreenent. The Union's position is
that although the layoffs were not directly caused by the nateria
change, and cane at sone tine |ater because of the m ne shutdown,

t he enpl oyees who were inpacted by the |oss of work at that tine had
fewer work opportunities available to them by virtue of the ongoing
i mpact of the reduction in work for Nelson crews occasioned by the
material change. To put it differently, its representative submts
that the material change had a "~ delayed inpact'' on the enpl oyees
affected by the layoffs due to the mne strike. It submits that in
that circunstance the enployees so affected should be entitled to
the |l ayoff benefits of the nmenorandum of agreenment of My 14, 1990.
The Arbitrator has substantial difficulty with that subm ssion. The
purpose of article 47 of the collective agreenent, and of the

menor andum of agreenent negotiated in respect of material changes in
t he manning of trains on the Nel son Subdivision is to identify

enpl oyees affected and to minimze the adverse effects on those
enpl oyees caused by the material change inplenmented by the Conpany.
Enpl oyees who are laid off as a result of the material change,
presumably because they are unable to hold work, are entitled to the
| ayoff benefits provided in clause 4 of the nenorandum of agreenent.
Those who continue to work, which presumably woul d include the

enpl oyees who were later laid off because of the mne strike, are
gi ven ot her protections, including maintenance of basic rates, to
protect their job security interests.



An agreenent such as the Menorandum of Agreenent negotiated in this
case, however, is not intended as a docunment to provide protection
agai nst all possible eventualities and occurrences independent of
the materi al change which gives rise to the agreement in the first

pl ace. When such agreenents are negoti ated various provisions nay be
put into place to protect the job security of enployees, or mnimze
the adverse effects upon them These may include early retirenent
opportunities, benefits to facilitate transfer to another |ocation,
rate protection, enhanced | ayoff benefits and | unp sum paynents.

Enpl oyees are often given options with respect to the benefits which
best suit their needs, depending on their seniority. However, once

t hose options are exercised and the nmenorandum of agreenent has been
i mpl enented, it is generally understood that the enpl oyees may

al ways be subject to other events that may independently affect
their job security.

The presunption underlying article 47 of the collective agreenent is
that the parties negotiate the mninmzing of adverse inpacts
resulting frommterial change at a tine when the enpl oyees i npacted
can be identified and when adverse inpacts upon them are reasonably
known and quantifiable. The process so contenpl ated does not provide
for the contingency of unforeseen, indirect inpacts, such as those
giving rise to the claimin this case. If it were otherw se the
agreenents negoti ated under article 47 could never be finalized or
costed by the parties with any certainty. In the Arbitrator's view,
that is plainly not the intention of the parties' agreenment in
respect of material change.

The inportance of certainty and the distinction between i mediate
and indirect inpacts was touched upon by Arbitrator Weatherill in

t he award between Canadi an Pacific Ltd. and United Transportation
Uni on concerning the application of a special agreenment pursuant to
the Railway Passenger Services Adjustnents Assistance Regul ati ons,
dat ed Novenber 10, 1983. At pp. 10-11, in considering the scope of
enpl oyees "~ adversely affected'' within the contenplation of the
Speci al Agreenment he commented as foll ows:

The class of persons contenplated as " “adversely affected' ' in
the Special Agreenment as in the Regul ations, consists of railway
enpl oyees.

Even within that constituency, however, it is necessarily the case
that the " “effects'' of a reduction of passenger services with the
attendant abolition of positions may be substantial, diverse and
difficult to identify. In the long run, there is less work to go
around, |ess use of equipnment, |ess nmaintenance, and so on. The
““long run'' will, however, also be affected by the continuing

vari ations of ordinary busi ness operations and, in the railway

i ndustry, by fluctuations of traffic. It may, thus, be inpossible to
det ermi ne whether or not sonme future reduction -- or indeed any
percei ved insufficiency of earnings -- is attributable or not to a
particul ar change in operations. The cases of those whose positions
wer e abolished and who were unable to hold other jobs are clear, as
are the cases of those displaced by the exercise of seniority in
such circunstances. It is, however, not clear that persons who did
not hold regular positions should be said to be " "adversely
affected'' within the neaning of the Special Agreenent, where the
effect on their work or earnings is only indirect. Wiile, in a
general way, such persons may appear to be "~ “affected'' by the
change (as, in a general way, were many others), they do not, in ny



view, cone within the class of those contenplated by the Speci al
Agreenment as entitled to benefits.



In the Arbitrator's view, what the instant case discloses is that
enpl oyees have been negatively inpacted, but that the event that has
caused that inpact is a fluctuation in traffic occasioned by a work
st oppage at a custoner's mne site. Wiile it nmay be true that the
alternatives available to the enployees so affected nmay be reduced
by virtue of the earlier material change in operations on the Nel son
Subdi vision, that matter was dealt with finally and conprehensively
in the negotiation of the Menorandum of Agreenent. In the result, on
the occasion of the reduction in traffic those enpl oyees cannot be
said to be once again adversely affected by the earlier materia
change in the sense contenplated in article 47 of the collective
agreenent, or in the Menorandum of Agreenent of May 14, 1990.

For the foregoing reasons the grievance nust be di sm ssed.

May 15, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



